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 “The Civil Rights Act of 1964 and the Law of Property” 
The Civil Rights Act of 1964 fits in some ways – or so its supporters said – into the stream of common law decisions stretching 

back to the nineteenth century that required common carriers and public houses to provide services to every paying customer.  That 
common law right to accommodation provided at least a mythical right of non-exclusion.  Though in the grim years of Jim Crow 
segregation those rights were forgotten as state legislatures and social norms established a rigid line separating the races in public and 
private places.  Yet, in the near term before the Civil Rights Act of 1964 there was also a legacy -- borne of the United States Supreme 
Court’s decisions in Marsh v. Alabama (and in some ways raised obliquely by the US Supreme Court case that arose from Tuscaloosa, 
Thornhill v. Alabama) -- of federal expansion of the right of access on private property.  This line of reasoning correlates with civil 
rights cases involving race, where again the Supreme Court required owners of property (both private individuals and state actors) to 
open their property to people of all races, such as Shelley v. Kraemer and Sipuel v. Oklahoma.  The focus on the context of the Civil 
Right Act of 1964’s treatment of private property shows again the ways that the changes wrought in the wake of World War II in civil 
rights were part of a struggle across race, gender, and class lines.   

But there was strong opposition, often phrased in terms of the right to private property, against the act before its passage and in its 
immediate aftermath.  Many people wrote the right to exclude.  Robert Bork called the trimming of the right to exclude a “principle of 
unsurpassed ugliness” in an essay opposing the Act in the New Republic. 

This paper performs a close analysis of the content of such “libertarian” arguments about property rights and their relationship to 
civil rights.  Then it focuses on the rejection of those arguments in the immediate aftermath of the Act.  That legacy has left us with a 
statutorily protected right of access to private property and such a right correlated with the expansion of rights of non-owners in other 
areas of property law.  For instance, some states protect the community right to access private property for protesting, where the 
community has a recognizable interest in charitable trust property, and where principles of anti-feudalism restrict the power of 
landlords over tenants.  That is, the Civil Rights Act of 1964 is both an important part of a tradition stretching back to at least World 
War II and stretching forward to contemporary property law in areas outside of race.  But the Act is not just an important milestone, it 
also appears to be an important catalyst for the re-balancing of civil rights and property rights. 
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“Democracy and Coercion: Race and the Neo-Conservative Backlash” 

By the end of the modern Civil Rights era in 1968, the forces that would shape a sustained backlash against the gains of that 
movement were already in play - party realignment and the re-emergence of the religious right in American politics, the rise of a “law 
and order” movement that would morph into a “war on drugs” movement fueling a mass incarceration epidemic, and the accelerated 
development of a war profiteering industry, the “military industrial complex,” aided by the escalation of military engagements in 
Southeast Asia.  Taken together, these converging forces not only undermined the dream of racial equality promised by America’s 
Second Reconstruction, but threatened democracy itself, intensifying social inequality and stratification, trampling civil rights and 
liberties, and eventually consolidating political and corporate power on a scale not seen before in American history.   

This paper explores the discursive practices used by those in power, particular in law and politics, to nurture and sustain the 
convergence of attacks that formed the backlash to the Civil Rights movement.  I will argue that these practices conform to patterns of 
engagement that continue to impact and compromise our democratic republic.  Understanding these patterns will better equip those 
struggling against present and future forms of racial inequity to anticipate and oppose conservative backlashes more effectively. 
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 “The Civil Rights Act at 50:  An Examination of Title VII’s Ebb and Flow” 
The year 2014 marks the 50th anniversary of the Civil Rights Act (CRA) of 1964.  This landmark legislation resulted from the 

historic struggle of African Americans for civil rights during the 1950s and 1960s.  One of the most important provisions of the Act is 
Title VII, which prohibits discrimination in employment on the basis of race, sex, religion, national origin, and color.  Over the years, 
Title VII has been, in some ways, interpreted broadly by the U.S. Supreme Court to cover forms of discrimination that may not have 
been anticipated or within the contemplation of Congress at the time the CRA of 1964 was enacted.  For example, Title VII’s 
prohibition against sex discrimination initially focused on the exclusion of women from the workplace or their segregation within 
certain occupations because they were women.  Due, however, to the path-breaking work of scholars like Catharine MacKinnon 
(University of Michigan Law School), “sex” in Title VII has been read to include prohibitions against sexual harassment and to 
embrace, to some extent, gender discrimination.  U.S. scholars have also pressed the courts to acknowledge and to accept that 
individuals may be subject to discrimination on multiple bases.  Thus, a Latina woman may be treated differently in the workplace 
than a White woman or a Latino male because she is both a woman and a person of color.  Prominent U.S. legal scholars like 
Kimberle’ Crenshaw (UCLA and Columbia Law Schools) and Angela Harris (University of California at Davis Law School) have 
argued persuasively that such intersectional claims ought to be acknowledged.  And, other scholars have pointed to intra-group 
discrimination and the growing significance of skin color and other markers that are used to distinguish and to harm subsets of 
workers.  In short, U.S. scholars have pressed the courts, with some success (though many challenges remain), to acknowledge both 
the complexity of social identities and the nuanced ways in which discrimination occurs as a result.   

 Although U.S. employment discrimination law has evolved over the last five decades, in many respects, it has not kept pace 
with the changing nature of discrimination in the modern workplace.  Despite substantial advocacy and some progress in recognizing 
the rights of lesbian, gay, bisexual, transgender, and queer (LGBTQ) persons in U.S. constitutional law (compare Bowers v. Hardwick 
(U.S. Supreme Court 1986) with Lawrence v. Texas (U.S. Supreme Court 2003) and United States v. Windsor (U.S. Supreme Court 
2013)), Title VII still does not include sexual orientation discrimination within its prohibition against sex discrimination – nor does 
any federal statute prohibit discrimination on the basis of sexual orientation in the employment realm.   In addition, U.S. anti-
discrimination law has focused on proof of intent or invidious motive in order to establish a discrimination claim.  Yet, as U.S. society 
has come to embrace an anti-discrimination norm (in theory), such proof is increasingly difficult to find as individuals either cover 
their motives or are driven by subconscious or implicit bias.  A focus on intent (and an approach that views discrimination as 
individual, isolated acts) fails to address embedded structural and institutional barriers and mechanisms that produce disparate 
employment outcomes along the lines of race and gender.  And finally, new forms of dissimilar treatment have emerged in U.S. 
workplaces with the implementation of hard-earned, family-friendly policies.  As some U.S. employers adopt alternative work 
arrangements (e.g., part-time, flextime, compressed work weeks), generous leave policies (e.g., maternity, paternity, and other forms of 
family leave), and dependent care and other benefits designed to appeal to parents (e.g., on-site childcare centers, vouchers to subsidize 
childcare costs), some workers, namely workers without children, have begun to complain about the adverse effects of these policies on 
their employment experiences.  Workers without children are asserting that they are being forced to work longer hours (e.g., overtime, 
holidays, weekends), for less pay and fewer benefits than their colleagues with children, and that this violates the principle of formal 
equality or equal treatment.     

 In this paper, I will examine contemporary challenges to U.S. anti-discrimination law.  In Part I, I will briefly review the areas 
in which Title VII has been expanded to determine how discrimination plaintiffs are faring in sexual harassment, intersectionality, and 
colorism cases.  The goal of this section is to expose remaining challenges for these plaintiffs both in litigation and in the workplace 
more generally.  Part II will compare the treatment of LGBTQ persons to that of women and people of color in order to expose the 
conceptual barriers the LGBTQ community faces in the United States to securing greater legal protection in the employment realm.  In 
an era dominated by formal equality, Part II will examine the U.S. Supreme Court’s slow and deliberate expansion of the rights of 
LGBTQ persons and will consider how far the Court may be willing to go in protecting LGBTQ persons (e.g., will the Court move 
beyond a liberty analysis and formal equality and under what circumstances).  In Part III, I will examine flaws with an intent-driven 
approach to discrimination and argue for the continued need for analytical and legal frameworks that focus on disparate effects and 
outcomes.  And finally, by focusing on the arguments of workers without children, in Part IV, I will demonstrate the ways in which 
notions of formal equality are useful, but how strict adherence to formalism can impede the quest for both corrective and distributive 
justice.  In short, I will argue that treating dissimilarly situated people the same does not always produce just outcomes.  Importantly, 
however, I will argue that departures from the principle of formal equality must be justified.  The paper explores whether and when the 
most commonly offered justification (i.e., support for parenting) is or ought to be acceptable.  The overall objective of the paper is to 
stimulate discussion of three questions that all legal systems must address:  (1) what constitutes discrimination; (2) upon what basis 
does one determine which classes or groups are protected; and (3) what are the ultimate goals of anti-discrimination law.  In the paper, 



I hope to demonstrate how these questions form highly contested terrain that must be continuously negotiated as circumstances and 
times change.   
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“Organizational Complexity and the Quest for Civil Rights” 
Gregory S. Parks, Rashawn Ray, and Shawna M. Patterson 

The typical narrative about African American civil rights and race policy organizations is usually a narrow and conventional one. 
It consists of analyses and histories of organizations like the NAACP, SCLC, and National Urban League--all organizations with the 
primary, if not sole, purpose of addressing African Americans’ racial justice. This narrative is an incomplete one, because the history of 
African Americans’ quest for racial justice and equality has also hinged on the work of other types of organizations, among them secret 
and fraternal. In recent years, scholars such as Harvard sociologist Theda Skocpol, have explored the racial uplift work of African 
American secret societies. 

This article focuses on one African American college sorority--the first among them, Alpha Kappa Alpha, founded in 1908 at 
Howard University. I look to the efforts of the sorority to advance civil rights and shape public policy through its founding of the 
National Non-Partisan Lobby on Civil and Democratic Rights (NPC) in 1938, later renamed the National Non-Partisan Council on 
Public Affairs. It was the first full-time congressional lobby for minority group civil rights. Throughout the organization’s life, the 
Non-Partisan Council (NPC) worked with the NAACP, National Urban League, The United Office and Professional Workers of 
America, The National Association of Graduate Nurses, the American Federation of Churches, the Colored Women’s Club, the 
Brotherhood of Sleeping Car Porters and Auxiliary, and the New York Voter’s League. The NPC was dissolved on 15 July 1948. To 
replace the NPC, in August 1945, Alpha Kappa Alpha established the American Council on Human Rights (ACHR). The council made 
recommendations to the government concerning civil rights legislation. In October 1946, Alpha Kappa Alpha was the first sorority to 
obtain observer status at the United Nations. On January 25, 1948, Delta Sigma Theta, Zeta Phi Beta, Sigma Gamma Rho sororities 
and Alpha Phi Alpha and Phi Beta Sigma fraternities were charter members of the ACHR. The ACHR disbanded in 1963. This article 
further explores the work of individual Alpha Kappa Alpha members in the effort to advance African Americans. It further raises and 
seeks to answer the question of why Alpha Kappa Alpha largely became a community service and philanthropic organization after the 
1960s, focusing much less on racial justice issues. 
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 “Language Rights under the Civil Rights Act of 1964: The Case for Juror Language Accommodation” 

The Civil Rights Act, particularly Titles VI and VII, is the primary federal law used to challenge language discrimination in the 
United States. Cases decided under Title VI and VII have been ahead of constitutional jurisprudence in recognizing that language 
discrimination is a form of national origin discrimination. However, the Act has ultimately proved ineffectual in redressing language 
inequity for three primary reasons. First, the treatment of language discrimination under the Act is inconsistent and incomplete. This 
is due in large part to the fact that the Act was established to protect Black Americans who did not experience discrimination on the 
basis of language. Second, states have been reluctant to follow federal law and mandates in respect to language equality. This is striking 
since the Act was drafted as a direct response to state refusal to follow federal anti-discrimination law. Third, under the doctrine of 
constitutional avoidance, courts have used the Act as a reason not to reach rulings which would establish constitutional protection for 
language minorities. The question of juror language accommodation (whether to allow limited English proficient jurors to serve with 
interpretation assistance) provides an effective vehicle to explore the Act’s deficiencies, as well as its untapped potential, in combating 
language discrimination. 

 
 


