MONROE FREEDMAN AND LEGAL ETHICS: A PROPHET
IN HIS OWN TIME

Ralph J. Temple*

Professor Monroe Freedman of Hofstra Law School is generally
recognized as one of a small group of experts who dominate the field
of legal ethics.' Indeed, Freedman has had a more original and
profound impact on the profession’s standards of ethics than any other
scholar or authority active today.

The rules of ethics applicable to a number of today’s critical ethical
issues evolved from Freedman’s creative thinking and advocacy. This is
a fact that is easily overlooked, because some of his once controversial
positions are now widely accepted.

As the Harvard Law School Bulletin said of Freedman’s 1975 book
Lawyers’ Ethics in an Adversary System: “Those who read this book
and recognize how contemporary its ideas have become in light of
their past unacceptability will share this reviewer’s pleasure in account-
ing Monroe Freedman a prophet with honor in his own time.”"?

To take a case in point, Freedman was the first scholar to argue
that the American Bar Association’s restrictions on advertising violated
the first amendment and unduly restricted the extension of legal ser-
vices to members of society who are most in need of information
about their legal rights.® Creating a test case by advertising on behalf of
a public interest law firm that he was then directing, Freedman won the
first challenge to the bar’s advertising prohibitions and brought about a
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change in the rules in the District of Columbia Bar. Fred Graham, then
legal reporter for the New York Times wrote of Freedman’s victory:
“For a profession that has forbidden lawyers to . . . send Christmas
cards to prospective clients on the ground that such activities were un-
ethical ‘advertising’, the activities approved in the new ruling are
unprecedented.”4

As a result of Freedman’s pioneering, the Department of Justice
sued the American Bar Association to stop its restraint on trade through
advertising restrictions. Freedman testified on behalf of the United
States, while Professor Geoffrey C. Hazard, Jr., another widely recog-
nized authority on lawyers’ ethics, testified on behalf of the ABA in
defense of the advertising prohibitions.s

In advertising, as well as other areas, Freedman has emphasized
that the rules of ethics frequently have the effect of limiting the availa-
bility of legal services for the have-nots as against those available to
corporations and the wealthy. For example, in his classic piece, “The
Professional Responsibility to Chase Ambulances,””® Freedman argued
that the legal system should foster practices that will alert injured peo-
ple to their rights, especially because insurance companies and their
lawyers commonly induce uninformed victims who are unrepresented
. to compromise or forego legitimate claims.

Similarly, Freedman has articulated, as no one else has, that be-
cause lawyers’ ethics rules can restrict clients’ rights, those rules must
be written and interpreted in the light of constitutional principles, in-
cluding freedom of speech,” the right to counsel,® and the privilege
against self-incrimination.?

Freedman is more than an advocate of new ideas. It is no exagger-
ation to say that his thinking, writing and lectures to bar groups have
been the primary creative force in legal ethics today, both in the prac-
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tice of law and in legal education.

Into the mid-1960’s, for example, lawyers’ ethics was a subject
rarely taught in our law schools, and reference to the really difficult
ethical questions was rarer still. No casebooks in the standard courses
contained references to significant issues of professional responsibility.
Students entered practice with little or no exposure to lawyers’ ethics,
and practitioners also avoided facing the hard questions.

That changed in 1966 when Freedman presented a lecture to a
group of lawyers on “"The Three Hardest Questions” for the criminal
defense lawyer. He posed and attempted to deal with the especially
difficult issue, up to then never resolved and seldom discussed —what
to do when your indigent, court-assigned client insists on perjuring him-
self. Even to raise such an issue publicly was heretical —so much so that
Warren Burger and two other federal judges unsuccessfully sought to
have Freedman fired from his faculty position and disbarred merely for
having given the lecture.

That same year, Freedman'’s lecture was published in the Michigan
Law Review,"® and Professor Yale incorporated the article into Hall &
Kamisar’s casebook on criminal procedure, a major breakthrough for
ethics in legal education. That experiment was successful, and the use
of ethics materials in casebooks on criminal procedure and other sub-
jects has since become commonplace.'?

Probably more of Freedman’s work has been used in that way
than that of any other scholar,'® and his Michigan Law Review article
has been reprinted, excerpted, and cited more frequently than any arti-
cle in the history of legal ethics. In addition, his writings probably have
been cited than any article in the history of legal ethics. Further, his
writings probably have been cited more frequently in Supreme Court
opinions and by federal and state courts than any other scholar in the
field.1
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In one of dozens of favorable reviews of Freedman’s book, Law-
yers’ Ethics in an Adversary System, Professor Norman Dorsen wrote:

Although there may be nothing new under the sun, at times
some striking rearrangements of familiar facts, or some sudden rec-
ognition of previously unnoticed relationships forces us to consider
old problems in a new perspective. Two examples, the Hart and
Wechsler casebook on the federal system and the Hart and Sachs
casebook on legal process, spring to mind as monumental contribu-
tions to legal education in the past generation . . . . In the field [of]
legal ethics, Monroe H. Freedman . . . has played this innovating . .
. role for the past ten years . . . .

... The few who have disparaged the work have usually been
either inaccurate in their analysis or insensitive to the values that
Monroe Freedman undogmatically champions in a field where com-
placency has reigned for too long.'®

That tribute to Freedman’s work as a “‘monumental contribution” dur-

ing the preceding decade was written a dozen years ago, before most

of today’s ethics scholars and experts had addressed the subject.
Another reviewer, Professor Charles Baron, wrote:

Not the least fascinating feature of this book is the strong
sense it gives of the character of its author. Monroe Freedman is in
the grand tradition of Socrates. . . . [H]e is essentially a moralist
concerned with pointing out to those who consider themselves the
defenders of public morality just how shallow and inconsistent their
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principles of public morality are. . . .

. . . He confesses error on several occasions regarding posi-
tions he has taken earlier and anticipates having to do it again on
positions he hazards this time around. His is the old-fashioned, phil-
osophical dedication to truth. He is not afraid to admit error, nor to
take on sacred cows.®

On issue after issue, Freedman’s thinking and writing in legal ethics
have been seminal. He was the first legal scholar to see lawyers’ ethics
as rooted in the Bill of Rights,'” the first to attack the restrictions on trial
publicity by defendants and defense attorneys as violating the first
amendment, while supporting limitations on publicity by prosecutors,®
the first to argue that lawyers be required to divulge client confidences
when human life or serious bodily harm is threatened,® the first to urge
that law professors’ sexual relations with students be recognized as un-
ethical conduct,? the first to argue that the lawyer’s decision to take a
client is a moral one and subject to the moral scrutiny and criticism of
others,?! the first to analyze the ethical issues in preparing witnesses,
bringing to bear the learning in behavioral psychology,?? the first to
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propose significant ethical standards for prosecutors for inclusion in the
Model Code and in the Model Rules,?® and the first to argue that it is
ethical for legal aid lawyers to strike.?*

Another of Freedman’s major contributions that is now part of
hornbook wisdom?® is the recognition of the crucial role that the con-
cept of “knowing” plays in rules. Further, no writer or thinker in legal
ethics has struggled harder than Freedman, or articulated with such
clarity and power, the vital moral, philosophical, and constitutional val-
ues of lawyers’ ethics. Regardless of what a particular rule of profes-
sional responsibility might be, the lawyer ordinarily has no duty until a
certain threshhold of knowledge has been crossed. Freedman was the
first to point out how lawyers have disingenuously denied knowledge
(for example, of client perjury) or have used unrealistic standards of
knowledge in order to evade difficult issues.2®

The point is elementary but no less important for that reason. As
late as 1980, for example, the Kutak Commission was drafting at least
nine different standards of “knowing” into its Model Rules of Profes-
sional Conduct.?” These ranged from whether the lawyer, subjectively,
was convinced beyond a reasonable doubt, to whether the lawyer,
objectively, had information indicating certain facts to be so. Moreover,
there was no rational reason for the varying standards as they ap-
peared in the Model Rules. Only after Freedman had again pointed out
the error?® were the Model Rules appropriately rewritten.2®

Ultimately, the Model Rules appeared to reject Freedman’s strict
view of lawyer-client confidentiality. Contrary to the position that
Freedman has championed,* Model Rule 3.3 seems to require that the
lawyer divulge client perjury to the court. In fact, however, the bar has
simply returned to the same disingenuous manipulation of the “know-
ing”’ standard that Freedman exposed more than two decades ago.?!
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That is, under Model Rule 3.3, the lawyer who knows of client perjury
is obligated to reveal it, but what the lawyer “knows’ has since been
interpreted in such a way as to ensure that Rule 3.3 will rarely, if ever,
be triggered.3? The result, of course, is consistent with Freedman'’s strict
view of confidentiality. Ironically, however, in the name of the “‘candor
to the court,” the established bar has failed to emulate Freedman’s can-
dor in defending that result.

CONCLUSION

When Professor Alan Dershowitz was wrongly charged with un-
ethical conduct, he turned to Monroe Freedman. In relating the incident
in his book, Professor Dershowitz referred to Freedman as “the coun-
try’s leading authority on legal ethics in criminal cases.””3® So he is — but
not just in criminal cases. Freedman has been teacher, scholar, reformer
“in the grand tradition of Socrates,””** counsel to lawyers and law firms
throughout the country, expert witness before state and federal courts
and committees of Congress, litigator in both trials and appeals, and
chairman of three professional committees on lawyers’ ethics.

No writer or thinker in the field of legal ethics has articulated with
such clarity and ‘power the vital constitutional, moral, and philosophical
values inherent in lawyers’ ethics.?® His innovative views — often initially
dismissed by the established bar only to be later accepted — have justly
had the greatest impact on legal ethics in our time.
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