
CONTEMPT CITATION AS EVIDENCE OF UNFITNESS TO 
PRACTICE LAW 

This comment discusses the relationship between a court's exer- 
cise of the contempt power against an attorney and subsequent state 
bar disciplinary proceedings against the attorney for ethical breaches 
occurring in the contempt matter. The basic problem is balancing the 
court's right to exercise its contempt powers against the attorney's 
right and duty to use vigorous advocacy in the effective representation 
of the client. 

11. THE RELATIONSHIP BETWEEN THE JUDICIAL EXERCISE OF CONTEMPT POWER AND 
STATE BAR DISCIPLINARY ACTIONS 

The recent case of Matthews v. Virginia State Bar,' held that an 
attorney's conduct which could be punishable as contempt of court 
may also be considered as evidence that the attorney is unfit to prac- 
tice law.2 The attorney in Matthews had neglected the client's case for 
two years and had disobeyed a court order to furnish answers to inter- 
rogatories within ten days, which justified the state disciplinary board in 
suspending his license to practice law for two months.= The holding is 
in conformity with Federal Rule of Evidence 405(b), which allows proof 
by specific instances of conduct in cases where a person's character is 
an essential element of a claim, charge, or defense. However, the rules 
of evidence are not strictly applicable because disbarment proceedings 
are not lawsuits between litigants, but rather are in the nature of an 
inquest into the conduct of an attorney.. It has been held that it is not 
necessary to show that the attorney's conduct has prejudiced the cli- 
ent's legal rights.= Affidavits of the attorney's good reputation within his 
or her community have little probative values because the effect of 

1. 231 Va. 308, 343 S.E.2d 79 (1986). 
2. Id. at 80. 
3. Id. 
4. Maddy v.  First Dist. Comm., 205 Va. App. 652, 139 S.E.2d 56 (Va. Ct. App. 

1964). 
5. Id. at 653. 
6. Id. 
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disciplinary action is considered primarily to be a deterrent to others.' 
Tough disciplinary measures indicate that the courts will mandate main- 
tenance of the ethics of the legal professi~n.~ 

Some authority exists to support the proposition that the two con- 
cepts of punishment for contempt of court, and bar disciplinary action 
should not be interrelated since the two concepts have different pur- 
poses. Since punishment is not the purpose of disbarment from the 
practice of law,e any punishment of an attorney is to be determined in 
a separate proceeding.lO On the other hand, the purpose of sus- 
pending or disbarring an attorney is to remove from the profession one 
whose conduct has proven him unfit to be entrusted with the duties 
belonging to his office.ll In Ex parte Robinson,12 the court recognized 
that a double punishment for the same conduct was justified only 
under exceptional circum~tances.~3 Because a prosecution for contempt 
is entirely distinct from a prosecution for disbarment, the two actions 
will not be tried together.14 Some jurisdictions have held that an attor- 
ney's suspension from the practice of law in a particular court is not 
among the court's available punishments for contempt.lS In In re Dam- 
ron,16 the court noted that a proceeding to punish for contempt is dis- 
tinct from a common law proceeding to disbar an attorney from prac- 
ticing in the particular court in which disbarment is sought. That court 
also found contempt proceedings distinct from a proceeding under a 
state statute to suspend or annul the attorney's license to practice 
law.17 Where the same act formed the basis for both types of pro- 
ceedings, the Damron court stated that an attorney may not ordinarily 
be disbarred for committing contempt unless his act or course of con- 

7. Id. 
8. Matthews v. Virginia State Bar, 231 Va. 308, 309, 343 S.E.2d 79, 80 (1986). 
9. Leimer v. Hulse, 352 Mo. 451, 463, 178 S.W.2d 335, 339 (1944), cert. denied, 

323 U.S. 744. 
10. Id. 
11. Id. 
12. 86 U.S. 505 (1873). 
13. Id. (exceptional circumstances were that the lawyer had stabbed a bailiff when 

the bailiff tried to  remove the lawyer's wife from the courtroom as she disrupted the 
proceedings). 

14. State v. Fisher, 103 Neb. 763, 174 N.W. 320 (1919). 
15. McQueen v. State, 396 N.E.2d 903 (Ind. 1979). Accord Andrews v. Hassakis, 6 

111. 2d 463, 129 N.E.2d 9 (1948). See Adams v. Cardner, 176 Ky. 252, 195 S.W. 412 
(1917). 

16. 131 W. Va. 66, 45 S.E.2d 741 (1947). 
17. Id. at 747. 
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duct amounts to "base and aggravated contempt."18 The attorney in 
Matthews relied on the argument and authority of the Damron decision 
as part of his defense in his disbarment proceeding.lQ The Matthews 
court found Damron not to stand for the proposition asserted by the 
defendant.20 Damron rested merely upon the insufficiency of the evi- 
dence presentedf21 since the prosecution did not meet the clear and 
preponderant standard applicable for disbarment proceedings in West 
Virginia.22 

The majority view is that being held in contempt of court, even 
once, can become grounds for an attorney's suspension or disbar- 
ment.23 The fact that professional misconduct may also be contempt 
does not bring disciplinary proceedings within the rule that one court 
will not punish an attorney for a contempt of another tribunal.24 Judicial 
exercise of contempt powers, while distinct from disciplinary actions, 
does not exclude the use of the latter.25 Attorneys as officers of the 
court have a duty of respectful subordination to the court.26 An attor- 
ney's duty as an officer of the court to maintain respect for the tribunal 
and its other officers had been held to be a fundamental duty.27 En- 
forcement of that fundamental duty through sanctions by professional 
associations serves a deterrent purpose in helping to guard the adminis- 
tration of justice28 when the attorney's conduct is potentially destruc- 
tive of the judicial However, a contempt citation specifying 
only that the lawyer violated the ethics code by failing to fulfill his obli- 
gation as an officer of the court was found not to be sufficient for 
pro~ecution~~ under the federal contempt statute.31 

18. Id. 
19. Matthews v. Virginia State Bar, 231 Va. 308, 309, 343 S.E.2d 79, 80 (1986). 
20. Id. 
21. Id. 
22. In re Damron, 131 W .  Va. 66, 78, 45 S.E.2d 741, 747 (1947). 
23. See Matthews v. Virginia State Bar, 231 Va. 308, 343 S.E.2d 79 (1986); State v. 

Kennedy, 295 Or. 260, 666 P.2d 1316 (1983); In re Daly, 291 Minn. 488, 189 N.W.2d 
176 (1971). 

24. In re Schofield, 362 Pa. 201, 206, 66 A.2d 675, 682 (1949). 
25. In re Isserman, 9 N.J. 269, 271, 87 A.2d 903, 905 (1952), cert. denied, 345 U.S. 

927 (1953). 
26. In re Schofield, 362 Pa. 201, 203, 66 A.2d 675, 679 (1949). 
27. In re Ades, 6 F .  Supp. 467 (D.C. Md. 1943). 
28. Pettiford v. State, 235 Ga. 622, 221 S.E.2d 43 (1975). 
29. See In re Isserman, 9 N.J. 271, 87 A.2d 905 (1952). 
30. United States v. Meyer, 346 F. Supp. 973, 976 (D.D.C. 1972). Contra Johnson 

v. State, 152 Ala. 93, 44 So. 671 (1907) (oath given attorneys by statute requires that 
they shall not violate any duties enjoined on them by law). 

31. 18 U.S.C. 5 401. See Edmunds v. Chang, 365 F. Supp. 941 (D. Hawaii 1975) 
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In In re D a l ~ , ~ ~  the court noted that a willful violation of a single 
court order may alone justify disbarment. Actually the attorney, Daly, 
had persistently disobeyed both state and federal court orders such 
that the court did not have to rely on the one violation principle es- 
p o u ~ e d . ~ ~  The Daly court went on to state that a contempt violation 
can cause disbarment proceedings to be initiated34 in which profes- 
sional ethical standards will be applied.a5 

Disciplinary proceedings usually begin upon the reference or rec- 
ommendation of the trial judge who made the contempt finding. In 
Eisenberg v. Boardman," a judge was publicly insulted by lawyers who 
were not participating in a trial before him. The judge's cause was 
taken up by the state bar authorities who brought a disciplinary pro- 
ceeding against the lawyers because they had issued news releases to 
solicit public complaints against the judge for malfeasance in office.37 In 
addition, the lawyers forced the judge to publicly appoint them as advi- 
sors concerning the proper administration of his traffic court in order to 
negate their attempts to remove him from the bench.38 Seeking an in- 
junction to the disciplinary action, the lawyers contended that the Wis- 
consin statute requiring all attorneys to take an oath of office and sol- 
emnly swear to maintain respect toward the courts and judicial officers 
was unconstitutional when applied to discipline for out-of-court 
speech.39 The Federal District court agreed with the lawyer's conten- 
t i ~ n , ~ ~  but denied the injunctive relief because the state bar's claim re- 
quested punishment for unprofessional conduct rather than attempted 
punishment of protected speech.41 The court held that where a state 
can properly regulate the attorney's conduct as a whole, the fact that 
speech is intermingled with conduct does not automatically provide the 
conduct with constitutional pr~tect ion.~~ 

(noting that several United States Supreme Court decisions adopted the federal statute 
as marking the limits of a state court's contempt powers). 

32. 291 Minn. 488, 189 N.W.2d 176 (1971). 
33. Id. at 180. 
34. Id. at 178. 
35. Id. at 179. 
36. 302 F. Supp. 1360 (W.D. Wis. 1969). 
37. Id. at 1361. 
38. Id. 
39. Id. at 1363. 
40. Id. at 1364. 
41. Id. 
42. Id. at 1365. 
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After the judge initiates the investigation, the burden is then on the 
state bar to establish a violation of the appropriate ethics rule.43 Ethical 
standards against disruptive or offensive conduct are often invoked by 
state disciplinary agencies44 because ethics rules establish the outermost 
limits of allowable attorney conduct.45 The disciplinary body in Mat- 
thews invoked DR 6-101(A)(3) of the American Bar Association's Code 
of Professional Responsibility, regarding the attorney's negligence to- 
ward the client's casea rather than a rule regarding the fact that Mat- 
thews had violated the court order, which would be grounds for a 
contempt citation. Upon the same principles, however, state discipli- 
nary committees could in the future invoke the jurisdiction's version of 
DR 7-106(C)(6), (7) which, as stated in the Model Code of Professional 
Responsibility, provides: "In appearing in his professional capacity 
before a tribunal, a lawyer shall not . . . engage in undignified or dis- 
courteous conduct which is degrading to a tribunal . . . nor intentionally 
or habitually violate any established rule of procedure or of evidence." 
When read together with the Matthews holding, state bar ethics com- 
mittees could exert substantial power in a modern effort to clean up 
the public image of the legal profession and apply that power against 
an attorney upon his first receipt of a contempt citation. 

In United States v. Thoreenf4' the court acknowledged that judicial 
power to disbar an attorney proceeds upon very different grounds 
than judicial power to punish for contempt.48 The court went on to 
state, however, it would consider and apply ethical standards when 
determining whether an attorney's conduct in a contempt violation was 
appropriate to his professional role.4s Defense counsel had seated a 
person, whose appearance and dress were similar to the defendant's, 
at the counsel table in order to confuse the prosecution's sole eye wit- 
ness into an identification of the wrong person. The trial judge held the 
defense attorney in contempt of a court rule which allowed only par- 
ties and lawyers to advance beyond the bar and into the well of the 
court.50 The Thoreen court began its analysis of the attorney's court- 

43. See Matthews v. Virginia State Bar, 231 Va. 308, 343 S.E.2d 79 (1986). 
44. See United States v. Thoreen, 653 F.2d 1332 (9th Cir. 1981), cert. denied, 455 

U.S. 938 (1982). 
45. Id. at 1340 (citing 18 U.S.C. 5 401(1)). 
46. Matthews v. Virginia State Bar, 231 Va. 308, 309, 343 S.E.2d 79, 80 (1986). 
47. 653 F.2d 1332 (9th Cir. 1981), cert. denied, 455 U.S. 938 (1982). 
48. Id. at 1340 (quoting Ex parte Robinson, 86 U.S. 505 (1874)). 
49. Id. 
50. Id. 
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room conduct by noting that a similar act had been considered unethi- 
cal behaviors1 by the American Bar Association's Committee on Profes- 
sional Ethics in an informal opinion.s2 In Leirner v. H u l ~ e , ~ ~  the court 
noted that contemptuous conduct alone might not be grounds to dis- 
bar an attorney.54 However, in disciplinary actions all the relevant evi- 
dencess of attorney conduct must be considered. A contempt violation 
can be considered in connection with an ethics violation to determine 
whether the entire course of conduct shows an unfitness to practice 
law.s6 

The attorney's intent is an important factor in the disposition of the 
disciplinary proceeding.S7 In In re Frerich~,~~ a defense attorney faced 
disciplinary charges because he had asserted in a petition for a rehear- 
ing of his client's criminal appeal that the lowa Supreme Court had will- 
fully avoided constitutional questions raised for the court's initial review 
of the case.s9 The court dismissed all charges and merely admonished 
the attorney when he maintained that he did not intend any disrespect 
or defiance to the c o ~ r t . ~  The attorney also expressed the belief that 
he was acting in good faith under a duty as an advocate for his client.61 
In In re Daly,s2 the Supreme Court of Minnesota issued a declaratory 
judgment that the attorney, Daly, should desist from further unlawful 
detainer proceedings before a Justice of the Peace who had no jurisdic- 
tion over that type of acti0n.6~ Daly ignored the judgment. In the fol- 
lowing disciplinary proceeding, the court appointed a referee to hold 
an evidentiary hearing regarding charges against Daly which were 
broader than mere violation of the declaratory judgment.64 Daly was 
charged with persistently using the position of a licensed attorney to 

51. Id. 
52. A.B.A. COMM. ON ETHICS AND PROFESSIONAL RESPONSIBILITY, Informal Op. 914 (1966) 

(decided under the former A.B.A. Code). 
53. 352 Mo. 451, 178 S.W.2d 335 (1944), cert. denied, 323 U.S. 744 (1944). 
54. Id. at 463. 
55. Id. 
56. Id. 
57. In re Frerichs, 238 N.W.2d 764 (lowa 1976). 
58. Id. at 765. 
59. Id. 
60. Id. at 770. 
61. Id. 
62. 291 Minn. 488, 189 N.W.2d 176 (1971). 
63. Id. at 177. 
64. Id. at 180. 
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subvert the process of justice by? (1) initiating numerous unfounded 
lawsuits to harass banking institutions and to avoid legal obligations for 
both his clients and himself; (2) continually advancing his personal the- 
ory that the United States' monetary system was unconstitutional de- 
spite repeated state court rulings that his contention was invalid, and 
despite a federal district court order restraining Daly from further litigat- 
ing the issue which he disregarded without seeking an appeal; (3) use 
of dilatory tactics to interfere with timely disposition of cases and abu- 
sive assertion of the attorney-client privilege; (4) concealment and di- 
version of court controlled assets.66 After an eight-day hearing and sub- 
mission of an eight hundred page transcript of the testimony, the 
referee recommended that Daly be d i~barred.~~ Representing himself at 
oral argument before the court, Daly declared his intention to continue 
to disobey any court orders or rules governing his professional con- 
duct, which he regarded as oppressive or unconstitutional.68 The court 
held that the only solution was to disbar Daly due to his defiant rejec- 
tion of any judicial authority to control his professional act ivi t ie~.~~ The 
court noted that Daly's continuing attacks on the national monetary 
system could hardly be regarded as zealous advocacy or as a good 
faith attempt to test the validity of repeated state and federal court 
decisions.70 Similarly, a South Dakota attorney's willful violation of a 
court order suspending him was held sufficient alone to authorize dis- 
barment regardless of the facts leading to his initial  usp pension.^' 

Sometimes disciplinary proceedings are discharged due to the at- 
torney's good faith attempt to protect a client's privilege.72 Contempt 
sanctions may not be imposed where the attorney in good faith advises 
the client not to comply with an unconstitutional court order if ordinary 
methods of challenge and review would not sufficiently protect the cli- 

65. Id. 
66. Id. 
67. Id. at 177. 
68. Id. at 179. 
69. Id. 
70. Id. at 182. 
71. In re Hosford, 62 S.D. 374, 252 N.W. 83 (1934) (attorney's indulgence in the 

practice of law during his suspension period justified disbarment). 
72. In re Sherwood, 259 Pa. 254, 103 A. 42 (1918). Accord In re Bull, 123 F .  Supp. 

389 (D.C. Nev. 1949) (a private communication by an attorney advising his client, who 
was in custody on a criminal charge, about the conduct of his defense, if intercepted 
by prison officials, cannot properly be made the basis of disciplinary action against the 
attorney even where the letter discussed the deficiencies of the trial court). 
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ent's constitutional rights.73 The United States Supreme Court stated 
that such advised refusal must be based on a good faith claim of the 
fifth amendment privilege.74 Some courts have also discharged discipli- 
nary proceedings upon receipt of the attorney's formal apology.75 
Apology or retraction of the offensive conduct does not always serve 
to purge the contempt or save the offending l a~ye r .~e  Apology is not a 
defense, but is often the most effective preventative or mitigating fac- 
tor.77 Some courts have included a good faith requirement to dismiss 
disciplinary acti~ns.~a One attorney's reference to a judge as an "arro- 
gant jackass"7e in a letter to a state representative did not warrant sus- 
pension from practice absent some evidence that the attorney had in- 
tended the letter to be circulated.aO The Seventh Circuit explained that 
good faith is not an absolute defense to every contempt citation,sl 
however, the issue of good faith may be relevant to the question of 
intent in a disciplinary proceeding. 

The trial judge's error in rulings or conduct is irrelevant as to the 
attorney's miscondu~t.~~ The Ohio Supreme Court recently held that an 
attorney's trial conduct of responding repeatedly to rulings with pro- 
fane or obscene statements warranted his suspension regardless of the 
fact that the judge had used vulgarities and profanities on the record.83 
The attorney's attempted defense of provocation by the judge was 
deemed irrelevant to the ethical standard an attorney must maintain 
during a An attorney may not be subjected to disciplinary pro- 

73. Maness v. Meyers, 419 U.S. 449 (1975) (the client was advised not to produce 
documents where the client's privilege against self-incrimination could not otherwise be 
fully protected). 

74. Id. 
75. In re Minnis, 56 S. Ct. 504 (omitted in U.S. reports, 1936). 
76. In re Snow, 27 Utah 265, 75 P. 747 (1904) (use of language reflecting nega- 

tively on the character of the judge cannot be excused by the attorney's filing a dis- 
claimer that any such meaning was intended). Accord In re Rockmore, 111 N.Y.S. 879, 
127 A.D. 499 (N.Y. App. Div. 1908). 

77. In re Frerichs, 238 N.W.2d 764 (Iowa 1976). 
78. In re Dore, 165 Wash. 225, 4 P.2d 1107 (1931) (attorney's conduct in inform- 

ing client that restraining order preventing disposition of stock pending a divorce trial 
was void, did not merit disciplinary action without a showing of bad faith). 

79. In re Huppe, 92 Mont. 211, 11 P.2d 793 (1932). 
80. Id. 
81. In re Dellinger, 461 F.2d 389 (7th Cir. 1972). 
82. Johnson v. State, 152 Ala. 93, 44 So. 671 (1907). See also In re Schofield, 362 

Pa. 201, 66 A.2d 675 (1949). 
83. Bar Ass'n of Cleveland v. Carlin, 67 Ohio St. 2d 311, 423 N.E.2d 477 (1981). 
84. Id. 
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ceedings where the court had no jurisdiction to issue the order under 
which he has been held in contempt.85 However, the invalidity or the 
unconstitutionality of a disobeyed court order is not in itself a defense 
to contempta8 since lawyers are expected, even under formal protest, 
to raise the issue of the validity of the order upon appeaLa7 The attor- 
ney is not free to disregard an order which he personally considers to 
be invalid,88 nor is he free to advise clients to disregard court 
nor be a party to such disobedience.OO Ethics codes usually contain pro- 
visions to support these principles. DR 7-106(A) of the Model Code of 
Professional Responsibility provides: "A lawyer shall not disregard or 
advise his client to disregard a standing rule of a tribunal or a ruling of a 
tribunal made in the course of a proceeding, but he may take appropri- 
ate steps in good faith to test the validity of such rule or ruling." At- 
tacking the character of state judges upon the removal of the case to 
federal court or avoiding a court order by bringing a suit for a declara- 
tory judgment are not appropriate tactics either.O1 Moreover, an attor- 
ney cannot refuse a court's request to  represent an indigent client with- 
out substantial justifiable excuse.02 

A lawyer's criticism of the court is always subject to the contempt 
power. Whether particular criticism amounts to contempt will be 
judged by a number of factors depending on the views of the particu- 
lar court. An attorney may criticize court decisions in a fair and respect- 
ful mannere3 but improper language used, even in motions, could be 
held as a contempt justifying suspen~ion.~~ Criticism that is respectfully 
delivered and serves some relevant purpose may escape punishment. 
Criticism that serves only to help the lawyer express his feelings of an- 
ger or frustration may incur punishment that is upheld. A minority of 
states have allowed criticism of judicial officers when the criticism was 

85. People v. A'Brunswick, 315 111. 442, 146 N.E. 483 (1925) (attorney's refusal to 
abide by an invalid court order fixing his fee was not cause for disbarment). 

86. Eisenberg v. Boardman, 302 F. Supp. 1360 (W.D. Wis. 1969). 
87. Sacher v. United States, 343 U.S. 1 (1952). See also United States v. Seale, 461 

F.2d 345 (7th Cir. 1972). 
88. In re Closterman, 276 Or. 261, 554 P.2d 467 (1976). 
89. State Bar Ass'n v. Niklaus, 149 Neb. 859, 33 N.W.2d 145 (1947). 
90. State Bar Ass'n v. Crary, 245 N.W.2d 298 (Iowa 1976) (a lawyer has an obliga- 

tion to advise clients as to proper courtroom decorum, but is not responsible, absent 
encouragement or participation, if such advice goes unheeded). 

91. In re Whiteside, 386 F.2d 805 (2d Cir. 1967), cert. denied, 391 U.S. 920 (1968). 
92. Smith v. State, 118 N.H. 764, 394 A.2d 834 (1978). 
93. In re Ades, 6 F. Supp. 467 (D.C. Md. 1943). 
94. In re Dunn, 85 Neb. 606, 124 N.W. 120 (1909). 
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made after the termination of the case.05 Other states have found criti- 
cism of the judicial system or judges improper even if it was not done 
during a pending legal proceeding.Os In In re Breen,07 the attorney, 
while acting in his capacity as a district judge, criticized a decision of the 
Nevada Supreme Court. The criticism was not made in any judicial pro- 
ceeding pending before him. He called the decision "reprehensible if 
the court knew what it was doing and pitiful if it did The disci- 
plinary proceeding which followed this conduct held this statement was 
not in the province of legitimate criticism, but was an unwarranted at- 
tack on the court.go Breen was disbarred even though he claimed that 
he intended no disrespect toward the court.loO Likewise, in State Board 
of  Examiners v. Hart,lol the attorney wrote a personal letter to the 
Chief Justice of the Minnesota Supreme Court which discredited both 
the intelligence and the integrity of the justice and his associates. The 
attorney had represented the defeated litigants in an appeal which the 
court had decided. lh the following disciplinary action the attorney was 
found guilty of misconduct and suspended from practice.lo2 In Johnson 
v. State,lo3 after the defendant's unsuccessful trial was over, his attor- 
ney mailed a letter to the judge at his residence. The letter stated that 
the attorney had been informed that the judge had visited the defend- 
ant in jail at night during the trial. The judge had expressed sorrow for 
the defendant and had stated that his conduct during the trial was be- 
cause of the judge's dislike for the attorney.lo4 The writer expressed no 
patience or respect for a judge who would act in such a manner. The 
subsequent disciplinary action held that the letter referred to the judge 
in his official capacity and constituted grounds for the attorney's 
disbarment.lo5 

Some decisions recognize first amendment rights in allowing the 
attorney to publish criticism of the court or the judicial system. A 
Rhode Island court stated that because one is a member of the bar the 

95. In re Egan, 24 S.D. 301, 123 N.W. 478 (1909). 
96. State Bar Ass'n v. Grimes, 436 P.2d 40 (Okl. 1967). 
97. 30 Nev. 164, 93 P. 997 (1908). 
98. Id. at 998. 
99. Id. 
100. Id. 
101. 104 Minn. 88, 116 N.W. 212 (1908). 
102. Id. at 214. 
103. Johnson v. State, 152 Ala. 93, 44 So. 671 (1907). 
104. Id. 
105. Id. at 673. 
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court will not under the guise of disciplinary proceedings deprive him 
of that freedom of speech which he possesses as a citizen.'* A Ten- 
nessee attorney who criticized the court was not found guilty of unpro- 
fessional conduct.lo7 All jurisdictions are not in accord with that posi- 
tion. Some courts have explained that the lawyer in the courtroom has 
fewer first amendment rights than the ordinary citizen has.lM A Utah 
court recognized that an attorney may publicly criticize court decisions, 
but even under his constitutional right of free speech may not go so far 
as to slander or defame the court.lo9 In In re Sawyer,llo the attorney 
who represented a litigant in a pending case had given an out-of-court 
speech that allegedly reflected on the judicial process of the trial. The 
fact that she did not refer to the trial judge by name did not exempt 
her from disciplinary proceedings.lll The right to criticize a court opin- 
ion has been held not to justify an attorney's failure to give accurate 
facts and a fair discussion of the law when writing a newspaper arti- 
cle.l12 An attorney criticizing a court opinion in a newspaper should 
confine the comment to the facts and a fair deducement from the ad- 
judicated cases. l l3 

111. RECOMMENDATIONS OF ME AMERICAN BAR ASSOCIATION 

The law of courtroom conduct is, to a great extent, the law of 
contempt. Ethics codes address the subject of courtroom behavior only 
briefly, as do statutes within the various jurisdictions. A court's exercise 
of its contempt power is an effective constraint on the lawyer's court- 
room actions. Consideration of a contempt citation as a matter for bar 
discipline under the applicable conduct code creates a possibility that a 
second punishment could be exacted for the same conduct. One of 
the American Bar Association's Standards Relating to the Function of 
the Trial Judge recommends that judges deal with attorney misconduct 

106. In re Troy, 63 R.I. 279, 111 A. 723 (1920). 
107. In re Hickey, 149 Tenn. 344, 258 S.W. 417 (1924). 
108. In re Frerichs, 238 N.W.2d 764, 769 (Iowa 1976). See also In re Sawyer, 360 

U.S. 622 (1959). 
109. In re Hilton, 48 Utah 172, 158 P. 691 (1916) (attorney was found guilty of 

moral turpitude warranting his disbarment due to a funeral oration given over the body 
of his friend who was a convicted murderer). 

110. 360 U.S. 622 (1959). 
111. Id. 
112. State v. Breckenridge, 126 Okl. 86, 258 P. 744 (1927). 
113. Id. 
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by informing a state disciplinary body. The ABA committee that drafted 
these standards noted that courts appear to  be reluctant to disbar an 
attorney for misconduct in a single case, although such power exists.l14 
A partial reason for this position relates to the fact that contempt is an 
arbitrary judicial power subject to abuse.115 Further, the discretion 
which a judge exercises in summarily punishing contempts occurring in 
his presence is not likely to be reversed on appeal.l18 Disciplinary ac- 
tions often require more than a single contempt violation.l17 O n  the 
other hand, frequent and repeated punishment for contempt of court 
has been held to indicate that a lawyer is not fit to practice law.l18 In 
one example, an attorney was disbarred after he had undergone two 
suspensions and continued to practice law in violation of court or- 
ders.llQ The American Bar Association acknowledges120 that even if it 
has no official status in the local grievance process, the judge's recom- 
mendation for discipline may have considerable weight in the initiation 
of disciplinary proceedings. However, it is clear that a judge's failure to 
recommend bar disciplinary action is no defense to such discipline.121 

IV. RELATIONSHIP TO AN ATTORNEY'S DUTY TO USE VIGOROUS ADVOCACY 

Canon 7 of the present Model Code of Professional Responsibility 
requires that a lawyer represent the client zealously within the bounds 
of the law. The meaning of this requirement, when examined in relation 
to the appropriate exercise of the judicial contempt power, is less than 
clear. Certainly, a lawyer should not violate laws or court rules in pro- 
viding representation. However, there are situations in which vigorous 
representation of the client requires challenging existing, but unwar- 
ranted rules. The American Bar Association's Standards on the Defense 
Function emphasize that while a lawyer should comply promptly with 

114. A.B.A., PROBLEMS AND RECOMMENDATIONS IN DISUPUNARY ENFORCEMENT, 145-53 
(1970). 

115. United States v. Seale, 461 F.2d 345 (7th Cir. 1972). 
116. Fisher v. Pace, 366 U.S. 155 (1949) (upheld the discretion of  the trial judge, 

pointing out that the written record could not convey such elements of  the attorney's 
conduct as expression, manner of  speaking, and attitude). 

117. State Bar Ass'n v. Taylor, 482 S.W.2d 574 (Ky. 1972). 
118. Id. 
119. State Bar Ass'n v. Illman, 48 Ohio St. 2d 159, 342 N.E.2d 688 (1976). 
120. A.B.A., PROBM AND RECOMMENDATIONS IN D ~ U N A R Y  ENFORCEMENT 145-53 

(1970). 
121. In re Schofield, 362 Pa. 201, 66 A.2d 675 (1949). 
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all orders and directives of the he also has a duty to have the 
record reflect adverse rulings or conduct,123 and a right to make re- 
spectful requests for the reconsideration of adverse r~1ings. l~~ A deli- 
cate issue is the good faith persistence on the part of a lawyer to ob- 
tain a ruling on a disputed point that could be the subject of appellate 
relief. The contempt power has been used effectively to keep counsel 
from making a record for appeal. A judge's command to sit down and 
be quiet can be enforced by contempt even if the substantive point 
the lawyer is making is a valid one. Ability to appeal obviously depends 
on the trial judge's issuing a ruling. The judge may imprecisely ask the 
attorney to move on to something else, or may instruct an opposing 
attorney to proceed. Neither response is a definite ruling. Whether the 
attorney is the objecting or the offering party, he has the right to re- 
ceive an explicit ruling and a statement of the underlying grounds for 
such ruling. Persistence in seeking a ruling is crucial as there will be no 
logical point available for any appellate review without the trial court's 
ruling on the record.12= It has been held that a lawyer's obligation to 
represent a client's interests combined with the client's right to such 
representation are at least as important as the judge's right and duty to 
have an orderly courtroom.126 The United States Supreme Court in In 
re M~Connel l , l~~ stated that "the arguments of a lawyer in presenting 
his client's case persistently cannot amount to a contempt of court so 
long as the lawyer does not in some way create an obstruction that 
blocks the judge in the performance of his judicial duty."12* The court 
in Sacher v. United States,l2s discussed the right of counsel to press his 
client's claim in order to obtain a ruling, even if it appears farfetched 
and the full enjoyment of that right will be protected by the appellate 
~ 0 u r t s . l ~ ~  Edmunds v. Changl31 added that "if a lawyer can be denied 
the opportunity even to address the court on the subject of what he 

122. STANDARDS ON THE DEFENSE FUNCTION, standard 7.l(d). 
123. Id. 
124. Id. 
125. Under Federal Rule of Evid. 103, no evidentiary ruling excluding evidence can 

be the subject of an appeal unless its content was apparent from the context or an 
offer of proof was made setting forth its substance on the record. 

126. Edmunds v. Chang, 365 F. Supp. 941 (D. Hawaii 1975), rev'd on other 
grounds, 509 F.2d 39 (9th Cir. 1973). 

127. 370 U.S. 230 (1962). 
128. Id. at 236. 
129. 343 U.S. 1 (1952). 
130. Id. at 9. Accord Maness v. Meyers, 419 U.S. 449 (1975). 
131. 365 F. Supp. 941 (D. Hawaii 1975). 
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conceives to be a valid objection, it is hard to imagine what part of his 
function as advocate is left to him."132 That case drew a careful distinc- 
tion between cases concerning the limits to which an attorney can go 
in protesting an adverse and cases concerning appropriate lim- 
its on an attorney who is attempting to make the initial record or to 
obtain a ruling from the court.13' A lawyer can persistently seek a ruling 
and build a record, but continued argument over a point that has been 
definitely ruled upon, continued mention of inadmissible evidence, and 
continued presentation to the jury of a forbidden argument can be val- 
idly punished as contempt of court. Any request for the court's recon- 
sideration of a ruling must be made in respectful language and man- 
ner.13= The judicial standard remains the obstruction of justice.l36 The 
threat must be an open and immediate threat to orderly procedure or 
destruction of court business.l3' In most cases, it should be possible for 
the attorney to raise a challenge in such an orderly and respectful man- 
ner that neither courtroom rules nor ethical canons will be violated.l38 

An attorney's being held in contempt can provide evidence of 
grounds for his or her suspension or disbarment. Although actions to 
punish contempt and ethical breaches require separate proceedings, 
evidence of the attorney's entire course of conduct is scrutinized in the 
disciplinary action and measured against.ethica1 standards. Since the dis- 
ciplinary action examines conduct, a defense of freedom of speech is 
usually irrelevant. The American Bar Association recommends that 
judges report contempt citations to the state disciplinary body. Fre- 
quent and repeated punishment for contempt is substantial evidence of 
unfitness to practice law. State bar ethics committees could discipline 
an attorney for receipt of only one contempt citation where the con- 
duct involved violates professional canons. 

The attorney's duty to represent the client zealously within the 
bounds of the law gives rise to potential conflict with the exercise of 

132. Id. at 948. 
133. Fisher v. Pace, 336 U.S. 155 (1949) (lawyer held in contempt for disobeying a 

court order to desist from exceeding proper bounds of jury argument). 
134. Edmunds v. Chang, 365 F. Supp. 941, 947 (D. Hawaii 1975). 
135. Id. Accord Sacher v. United States, 343 U.S. 1 (1952). 
136. In re McConnell, 370 U.S. 230, 236 (1962). 
137. Edmunds v. Chang, 365 F. Supp. 941, 942 (D. Hawaii 1975). 
138. A.B.A., PROBLEMS AND RECOMMENDATIONS IN DISCIPUNARY ENFORCEMENT 145-53 

(1970). 
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judicial contempt powers. Attorneys have a duty to  have the trial rec- 
ord reflect adverse rulings and a right to make respectful requests for 
the court's reconsideration of them. Good faith persistence to obtain a 
ruling or create a record will be protected by appellate courts as long 
as the attorney does not create an obstruction that blocks the judge's 
performance of his judicial duty. Continued argument over a point al- 
ready ruled upon receives less protection. In most cases, conflict can 
be avoided provided that the attorney presents the appropriate chal- 
lenge in an orderly manner which substantially conforms to the rules of 
court. 

Brenda W. Hardison 
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