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On or about June 11, 1993, at  approximately 7:00 p.m., defen- 
dant, while in pursuit on foot of plaintiff, commanded plaintiff to 
stop and lie down on the ground. Plaintiff raised his hands and 
complied. Defendant then approached plaintiff and brutally as- 
saulted and severely beat plaintiff with defendant's fists andlor 
some weapon or instrument, the exact nature of which is un- 
known to plaintiff. At the time of the beating, plaintiff was un- 
armed, was not the physical equivalent of defendant and did not 
use, or threaten to use, force upon defendant. As a result, the 
brutal force used upon plaintiff was unnecessary to effect his 
detention, was unreasonable and totally without justification. 

Typically, factual allegations of this sort are followed in a Com- 
plaint by claims for damages under 42 U.S.C. 5 1983, 42 U.S.C. 
5 1981 and state tort law. As evidenced by the "Rodney King" 
case, which concluded with a judgment for the plaintiff in the 
amount of $3,816,535,' multi-million dollar verdicts are quite 
possible, perhaps explaining the surge in the filing of both meri- 
torious and obviously frivolous claims of this type. 

Fortunately for law enforcement officers, there are several 
defenses available that can be used to defeat excessive force 
claims. One "powefi" defense to section 1983 and section 1981 
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942 Alabama Law Review CVol. 49:3:941 

claims generally is the doctrine of qualified imrn~nity.~ Quali- 
fied immunity protects all government officials and employees, 
including police officers, who are being sued under section 1983 
or section 1981 in their individual, not official, capacities for ac- 
tions within the scope of their discretionary authority taken 
while acting under color of state law.$ It applies to monetary 
damages relief-including claims for costs, expenses of litigation 
and attorney fees:-but not to declaratory and equitable re- 
lief.= 

The underlying policies and purposes of the qualified immu- 
nity defense have been described by the Eleventh Circuit's chief 

- 

2. Johnson v. City of Fort Lauderdale, 126 F.3d 1372 (11th Cir. 1997) (apply- 
ing defense to § 1981 and J 1983 claims, but not § 1985(3) claims); Barts v. Joyner, 
865 F.2d 1187, 1190 (11th Cir. 1989). See also Heggs v. Grant, 73 F.3d 317, 319 n.5 
(11th Cir. 1996) (holding that the defense does not apply to state law claims); Foy v. 
Holston, 94 F.3d 1528, 1532 ( l l t h  Cir. 1996) (referring to the defense as a "strong 
shieldn); D'Aguanno v. Gallagher, 50 F.3d 877, 879 (11th Cir. 1995) (same); Bates v. 
Hunt, 3 F.3d 374, 379 (11th Cir. 1993) (stating that "[tlhe qualified immunity de- 
fense tightly constrains causes of action under Section 1983"); Burrell v. Board of 
Trustees of Ga. Military College, 970 F.2d 785, 793 (11th Cir. 1992) (holding that 
qualified immunity is not a defense to actions under 8 1985(3)); Andreu v. Sapp, 919 
F.2d 637, 640 (11th Cir. 1990) (same); Hamm v. Powell, 874 F.2d 766, 771 (11th 
Cir. 1989) (holding that qualified immunity applies to substantive due process claims 
based on excessive force); Dartland v. Metropolitan Dade County, 866 F.2d 1321, 
1322 ( l l th  Cir. 1989) (same). 

3. Harrell v. Decatur County, 22 F.3d 1570, 1578 (11th Cir. 1994) (Dubina, J., 
dissenting), vacated and dissent's reasoning approved on reh'g, 41 F.3d 1494 (11th 
Ci. 1995); Burrell, 970 F.2d a t  790 n.13 (stating that "only government officials 
acting under color of state law may assert qualified immunity"); Adams v. St. Lucie 
County Sheriffs Dep't, 962 F.2d 1563, 1565 (11th Cir. 1992) (Edmondson, J., dissent- 
ing), vacated and dissent's reasoning approved en banc, 998 F.2d 923 (11th Cir. 
1993). See also Hill v. DeKalb Regional Youth Detention Center, 40 F.3d 1176, 1185 
n.16 ( l l t h  Cir. 1994) (noting that municipalities are not entitled to qualified immu- 
nity); Rivas v. Freeman, 940 F.2d 1491, 1494 (11th Cir. 1991) (same; holding quali- 
fied immunity defense not available); Busby v. City of Orlando, 931 F.2d 764, 776 
(11th Cir. 1991) (same); Kentucky v. Graham, 473 U.S. 159, 165 (1985) (holding that 
a suit against governmental actor in his "official capacity" is treated as a suit 
against the entity of which he is an agent); Owen v. City of Independence, 445 U.S. 
622, 650 (1980) (noting that municipalities are not entitled to qualified immunity). 

4. D'Aguanno, 50 F.3d a t  881. 
5. Rogers v. Miller, 57 F.3d 986, 989 n.4 (11th Cir. 1995); Edwards v. Wallace 

Community College, 49 F.3d 1517, 1524 n.9 (11th Cir. 1995); Swint v. City of 
Wadley, 51 F.3d 988, 1001 (11th Cir. 1995); Fortner v. Thomas, 983 F.2d 1024, 1029 
(11th Cir. 1993). See also Alexis v. McDonald's Restaurants of Mass., Inc., 67 F.3d 
341, 348 n.7 (1st Cir. 1995) (citing cases indicating that 8 1981 claims are also sub- 
ject to the defense of qualified immunity). 
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architect of that defense, Judge Edmondson, as follows: 

Claims for money damages against government officials in 
their individual capacity involve substantial costs not only for the 
individual official-who incidentally may be innocent-but for 
society in general. These social costs include the expenses of liti- 
gation, the diversion of official energy from pressing public issues, 
and the deterrence of able citizens from acceptance of public of- 
fice. Finally, there is the danger that fear of being sued will 
"dampen the ardor of all but the most resolute, or the most irre- 
sponsible [public officials], in the unflinching discharge of their 
duties."' 

The qualified immunity defense is the public servant's (and 
society's) strong shield against these dangerous costs. Qualified 
immunity protects government officials performing discretionary 
functions from civil trials (and the other burdens of litigation, 
including discovery) and from liability if their conduct violates no 
clearly established statutory or constitutional rights of which a 
reasonable person would have known.7 
. . . 

When public officials do their jobs, it is a good thing. Quali- 
fied immunity is a real-world doctrine designed to allow local offi- 
cials to act (without always erring on the side of caution) when 
action is required to discharge the duties of public office.' For 
many public servants, a failure to act can have severe conse- 
quences for the citizenry. For example, if child welfare officials 
fail to act, the death or serious permanent injury of a child could 
be the result. 

As we decide this case, we cannot forget the purpose of quali- 
fied immunity. The qualified immunity defense bc t i ons  to pre- 
vent public officials from being intimidated-by the threat of 
lawsuits which jeopardize the official and his family's welfare 
personally-from doing their jobs.' 

6. Harlow v. Fitzgerald, 457 U.S. 800, 814 (1982) (citations omitted). 
7. Harlow, 457 U.S. a t  817-19. 
8. See Davis v. Scherer, 468 U.S. 183, 196 (1984) ("[Olficials should not err 

always on the side of caution."). 
9. Foy v. Holston, 94 F.3d 1528, 1532 and 1534 (11th Cir. 1996). See also 

McMillian v. Johnson, 88 F.3d 1554, 1562 (11th Cir. 1996) (noting that qualified 
immunity enhances job performance), modified, 101 F.3d 1363 (11th Cir. 1996); Post 
v. City of Fort Lauderdale, 7 F.3d 1552, 1556 (11th Cir. 19931, modified, 14 F.3d 
583 ( l l th  Cir. 1994) (same); Burrell v. Board of Trustees of Ga. Military College, 
970 F.2d 785, 794 ( l l th  Cir. 1992) (same); Sims v. Metropolitan Dade County, 972 
F.2d 1230, 1235 (11th Cir. 1992) (same); Ansley v. Heinrich, 925 F.2d 1339, 1345 
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The immunity defense is especially important in the context 
of street-level police work, which frequently requires quick and 
decisive action in the face of volatile and changing circumstanc- 
es'' by those who are "irresistible targets for meritless law- 
suits."" 

A decision on qualified immunity is separate and distinct 
from the merits of the case. "Immunity contemplates exemption 
from liability that would otherwise exist on the merits."12 More- 
over, "[tlhe public's strong interest in avoiding government dis- 
ruption requires that qualified immunity be an immunity from 
[suit], not just immunity from liability."13 

The expectation is that the government official will almost 
always win based on this defense. As the Eleventh Circuit has 
stated, "[tlhat qualified immunity protects government actors is 
the usual rule; only in exceptional cases will government actors 
have no shield against claims made against them in their in- 
dividual capacities."" Furthermore, "qualified immunity pro- 
tects 'all [government actors] but the plainly incompetent or 
those who knowingly violate the law.'"15 This Article will dis- 

( l l th  Cir. 1991) (same); Jones v. Preuit & Mauldin, 851 F.2d 1321, 1325 (11th Cir. 
19881, vacated on other grounds, 489 U.S. 1002 (1989) (same). 

10. Rowland v. Perry, 41 F.3d 167, 172 (4th Cir. 1994) (Wilkonson, J., concur- 
ring) (citations omitted); Harrell v. Decatur County, 22 F.3d 1570, 1578 (11th Cir. 
1994) (Dubina, J., dissenting), vacated and dissent's reasoning adopted on reh'g, 41 
F.3d 1494 ( l l t h  Cir. 1995). 

11. Widield v. Bass, 106 F.3d 525, 541 (4th Cir. 1997). 
12. Lassiter v. Alabama A & M Univ., 28 F.3d 1146, 1151 (11th Cir. 1994) (en 

banc). 
13. Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) (explaining that qualified im- 

munity is "immunity from suit rather than a mere defense to liability"); Post, 7 F.3d 
a t  1556. 

14. h s i t e r ,  28 F.3d a t  1149 n.2 (noting additionally that "qualified immunity 
almost always applies in damage claims against government actorsn) (emphasis add- 
ed). Accord Harris v. Board of Education of the City of Atlanta, 105 F.3d 591, 595 
(11th Cir. 1997) (stating that qualified immunity applies '[iln all but the most ex- 
ceptional cases"); McMillian, 88 F.3d a t  1562 (same); Hill v. Dekalb Regional Youth 
Detention Center, 40 F.3d 1176, 1184 ( l l t h  Cir. 1994) (holding that "[qlualified im- 
munity uswlly protects government actors in their individual capacities from civil 
claims against them."); Alexander v. University of North Florida, 39 F.3d 290, 291 
(11th Cir. 1994) (noting that "qualified immunity for government officials is the rule, 
liability and trials for liability the exceptionn). 

15. Lussiter, 28 F.3d a t  1149 n.2 See also Suissa v. Fulton County, 74 F.3d 266, 
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cuss opinions of the United States Supreme Court and of the 
United States Court of Appeals for the Eleventh Circuit regard- 
ing the qualified immunity defense and its application to section 
1983 excessive force claims based on the use of force in the 
course of an arrest, investigatory stop, or other seizure. 

11. SECTION 1983 AND THE CONSTITUTIONAL VIOLATION 

The typical procedural vehicle for asserting claims of consti- 
tutionally excessive force is 42 U.S.C. 5 1983, which states in 
relevant part: 

Every person who, under color of any statute, ordinance, regula- 
tion, custom, or usage, of any State . . . subjects, or causes to be 
subjected, any citizen of the United States . . . to the deprivation 
of any rights, privileges, or immunities secured by the Constitu- 
tion and laws, shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for redress.16 

"[Section] 1983 'is not itself a source of substantive rights,' 
but merely provides 'a method for vindicating federal rights else- 
where conferred.'"" To recover, a section 1983 plaintiff must 
prove two elements: (1) that the conduct complained of was 
committed by a person acting under state law; and (2) that this 
conduct deprived the plaintiff of rights, privileges or immunities 
secured by the Constitution or laws of the United States.'* 

In excessive force cases it is normally undisputed that the 
police officer acted under color of state law when using force 
against the plaintiff. Thus, these cases normally boil down to 
whether the conduct violated the Constitution and whether 
qualified immunity bars the plaintiffs claim. 

The Fourth Amendment to the United States Constitution is 
the primary source of constitutional protection in the area of 
excessive force because it guarantees citizens the right "to be 

269 (11th Cir. 1996) (same) (quoting Malley v. Briggs, 475 U.S. 335, 341 (1986)). 
16. 42 U.S.C. 0 1983 (1994). 
17. Graham v. Connor, 490 U.S. 386, 393-94 (1989) (quoting Baker v. McCollan, 

443 U.S. 137, 144 n.3 (1979)). 
18. Almand v. DeKalb County, 103 F.3d 1510, 1513 (11th Cir. 1997); Skinner v. 

City of Miami, 62 F.3d 344, 347 (llth Cir. 1995); Whitehorn v. Hamelson, 758 F.2d 
1416, 1419 (llth Cir. 1985). 
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secure in their persons . . . against unreasonable . . . seizures" of 
the person.lg This obviously does not prohibit law enforcement 
officials from ever using force in connection with a stop or an 
arrest. Instead, it permits the use of force depending on the cir- 
cumstances and the degiee of force that will be involved. The 
court-made rules to be applied in determining whether a consti- 
tutional violation has occurred currently differ in terms of their 
degree of specificity depending upon whether non-deadly force 
was used, or whether deadly force was used. As will be dis- 
cussed in Part 111, the viability of a qualified immunity defense, 
especially in cases involving non-deadly force, is directly related 
to this lack of specificity. 

A. Non-Deadly Force Standards 

In Graham v. Connor,2' the Supreme Court announced a 
vague "objective reasonableness" standard for determining when 
force is la- in connection with claims that law enforcement 
officers have used excessive force in the course of arrests, inves- 
tigatory stops or other  seizure^.^' Under this standard, unrea- 
sonableness is determined by a case-by-case balancing of the 
state's interest against an individual's record. 

Determining whether the force used to effect a particular seizure 
is "reasonable" under the Fourth Amendment requires a careful 

'balancing of "the nature and quality of the intrusion on the 
individual's Fourth Amendment interestsn against the counter- 
vailing governmental interests a t  stake.22 Our Fourth Amend- 
ment jurisprudence has long recognized that the right to make an 
arrest or investigatory stop necessarily carries with it the right to 
use some degree of physical coercion or threat thereof to effect 
it. . . . Because "[tlhe test of reasonableness under the Fourth 

19. U.S. CONST., amend. N. See Swint v. City of Wadley, 51 F.3d 988, 1000 
( l l t h  Cir. 1995) (noting that a non-seizure Fourteenth Amendment substantive due 
process claim of excessive force also exists). See also Wright v. Whiddon, 951 F.2d 
297, 300 ( l l th  Cir. 1992) (noting that the Due Process Clause protects a pretrial 
detainee from the use of excessive force amounting to punishment). 

20. 490 U.S. 386 (1989). 
21. Graham, 490 U.S. a t  396-97. 
22. Tennessee v. Garner, 471 U.S. 1, 8 (1985) (quoting United States v. Place, 

462 U.S. 696, 703 (1983)). 
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Amendment is not capable of precise definition or mechanical 
application,". . . however, its proper application requires care- 
attention to the facts and circumstances of each particular case, 
including the severity of the crime a t  issue, whether the suspect 
poses an immediate threat to the safety of the officers or others, 
and whether he is actively resisting arrest or attempting to evade 
arrest by flight. 

The "reasonableness" of a particular use of force must be 
judged from the perspective of a reasonable officer on the scene, 
rather than with the 20120 vision of hindsight. The Fourth 
Amendment is not violated by an arrest based on probable cause, 
even though the wrong person is arrested, nor by the mistaken 
execution of a valid search warrant on the wrong premises. With 
respect to a claim of excessive force, the same standard of reason- 
ableness a t  the moment applies: "Not every push or shove, even if 
it may later seem unnecessary in the peace of a judge's chambers" 
violates the Fourth Amendment. The calculus of reasonableness 
must embody allowance for the fact that police officers are oRen 
forced to make split-second judgments-in circumstances that are 
tense, uncertain, and rapidly evolving-about the amount of force 
that is necessary in a particular situation. 

As in other Fourth Amendment contexts, however, the 
"reasonableness" inquiry in an excessive force case is an objective 
one: the question is whether the officers' actions are "objectively 
reasonable" in light of the facts and circumstances confronting 
them, without regard to their underlying intent or motivation. An 
officer's evil intentions will not make a Fourth Amendment viola- 
tion out of an objectively reasonable use of force; nor will an 
officer's good intentions make an objectively unreasonable use of 
force c~nstitutional.~~ 

This is obviously no "bright line" test.24 Because of the na- 
ture of this test, police officers are given little guidance in how 
to deal with the questions of when and how much force can be 
used in particular fact situations. Moreover, as will be discussed 
in Part V, neither the Supreme Court nor the Eleventh Circuit 
has rendered enough reported decisions applying the Graham 

23. Graham, 490 U.S. at 396-97 (internal citations omitted). Accord Cottrell v. 
Caldwell, 85 F.3d 1480, 1492 (11th Cir. 1996); Brown v. City of Hialeah, 30 F.3d 
1433, 1435-36 (11th Cir. 1994); Ortega v. Schramm, 922 F.2d 684, 694-95 (11th Cir. 
1991). 

24. Post v. City of Fort Lauderdale, 7 F.3d 1552, 1559 (11th Cir. 19931, modi- 
fied, 14 F.3d 583 (11th Cir. 1994). 
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test to clarify the rules or at least provide some rules of thumb 
in cases involving non-deadly force. 

B. Deadly Force Standards 

"Deadly force" is force which, under the circumstances in 
which it is used, is "almost certain to cause death or great bodily 
harm."25 Although the use of deadly force in this context is also 
governed by the same Fourth Amendment standard enunciated 
in Graham, a few general rules have emerged from the case law 
which attempt to illuminate the line between lawful deadly force 
and unlawful deadly force. 

In Tennessee v. the Supreme Court held that a 
police officer may not use deadly force solely to prevent the es- 
cape of a fleeing felon "[wlhere the suspect poses no immediate 
threat to the officer and no threat to others."'' 

In dicta the Court stated that: 
[wlhere the officer has probable cause to believe that the suspect 
poses a threat of serious physical harm, either to the officer or to 
others, it is not constitutionally unreasonable to prevent escape 
by using deadly force. Thus, if the suspect threatens the officer 
with a weapon or there is probable cause to believe that he has 
committed a crime involving the infliction or threatened infliction 
of serious physical harm, deadly force may be used if necessary to 
prevent escape, and if, where feasible, some warning has been 
given.28 

25. Adams v. St. Lucie County Sheriffs Dept., 962 F.2d 1563, 1577 (11th Cir. 
1992) (Edmondson, J., dissenting) (distinguishing between force which is merely 
capabk of causing death or great bodily harm and force which is certain to cause 
it), vacated and dissent's reasoning approved en banc, 998 F.2d 923 (11th Cir. 1993). 
Accord Pruitt v. City of Montgomery, 771 F.2d 1475, 1480 n.10 (11th Cir. 1995) 
(quoting ALA. CODE 8 13A-3-20(2) (1982) which defines deadly force as force which is 
"readily capable of causing death or serious physical injury"). At least in Alabama, 
this apparently requires the use of a weapon or some other inanimate object. Ex 
parte Cobb, 703 So. 2d 871, 878 (Ala. 1996) (finding that hands and fists are not 
deadly weapons). 

26. 471 U.S. 1 (1985). 
27. Garner, 471 U.S. a t  11. 
28. Id. a t  11-12. Accord Acoff v. Abston, 762 F.2d 1543 (11th Cir. 1985); 

Gilmere v. City of Atlanta, 774 F.2d 1495, 1510 (11th Cir. 1985) (Tjoflat, J., dissent- 
ing); Harrell v. DeCatur County, 22 F.3d 1570, 1579 (11th Cir. 1994) (Dubina, J., 
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The Eleventh Circuit has applied this dicta to hold that if the 
suspect threatens the officer or others with a weapon, deadly 
force may be usedY2' but that a police officer may not shoot a 
suspect who is neither fleeing nor threatening the officer or 
othersO3O 

C. Summary Judgment Possibilities 

Aside from these limited circumstances, however, the courts 
have not laid down any hard and fast rules regarding the use of 
non-deadly force or deadly force, leaving the law enforcement 
officer to be second-guessed if his split-second application of the 
Graham balancing test results in injury or death. 

Nonetheless, despite the lack of clarity in the Graham stan- 
dard, and assuming that material facts are not in dispute, sum- 
mary judgments in favor of police officers in excessive force 
cases are possible even without the invocation of the qualified 
immunity defen~e.~' 

Indeed, courts have inferred that the Supreme Court inten- 
tionally opted for such a vague standard to achieve this result in 
most cases. For example, in Roy v. Inhabitants of Lewi~ton;~ 
the court stated that "[wlhether substantive liability or qualified 
immunity is at issue, the Supreme Court intends to surround 
the police who make these on-the-spot choices in dangerous 
situations with a fairly wide zone of protection in close cases."33 
As long as a police officer does not exceed this zone, he is enti- 

dissenting), vacated and dissent's reasoning approved on reVg, 41 F.3d 1494 (11th 
Cir. 1995). 

29. Menuel v. City of Atlanta, 25 F.3d 990, 996 ( l l th  Cir. 1994); O'Neal v. 
DeKalb County, 850 F.2d 653, 658 & n.7 (11th Cir. 1988) (rejecting the plaintiffs' 
argument that a police officer can only match deadly force with deadly force if the 
suspect is trying to escape). 

30. McKinney v. DeKalb County, 997 F.2d 1440, 1443 (11th Cir. 1993); 
Lundgren v. McDaniel, 814 F.2d 600, 603 ( l l th  Cir. 1987). 

31. See, e.g., Cottrell v. Caldwell, 85 F.3d 1480, 1492 (11th Cir. 1996) (adding 
that non-deadly force, in light of the facts, was reasonable as a matter of law); 
Harrell, 41 F.3d a t  1494 (granting summary judgment where police officer's use of 
deadly force was held reasonable as a matter of law); Menuel, 25 F.3d a t  997 (dead- 
ly force reasonable as a matter of law). 

32. Roy v. Inhabitants of Lewiston, 42 F.3d 691, 695 (1st Cir. 1994). 
33. Roy, 42 F.3d a t  695 n.1. 
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tied to summary judgment.= 
To avoid summary judgment, a plaintiff? must designate 

specific facts showing that the police officer exceeded this 
z0ne.9~ The plaintiE cannot overcome summary judgment with 
generalized assertions that the police officer used excessive 
force.36 Likewise, the plaintiffs burden cannot be carried simply 
by pointing to the seriousness of his injury.37 

Instead, the plaintiff? must, among other things, tender spe- 
cific facts showing why the quantity of force used was objectively 
unreasonable in light of the facts and circumstances of the case 
as judged by a reasonable officer on the scene." This burden is 
not carried by second-guessing the police officer and showing 
that he failed to use the least intrusive or lesser intrusive or 
Golent means.39 

Nonetheless, for several reasons, the likelihood of obtaining 
a summary judgment on the ground that no constitutional viola- 
tion has occurred is small. Summary judgment is rarely granted 
in these cases because the plaintiffs version of the facts leading 
up to the use of force almost always differs in some material 

34. See, e.g., Cottrell, 85 F.3d a t  1492 (holding that summary judgment should 
have been granted where police struggled with suspect who was placed under arrest, 
subdued him and placed him in handcuffs and leg restraints); Foster v. Metropolitan 
Airports Comm'n, 914 F.2d 1076, 1082 (8th Cir. 1990) (affirming summary judgment 
even though police officer pushed handcuffed suspect into wall). 

35. See general& Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986) (requiring 
the nonmoving party to designate specific facts which demonstrate that there is a 
genuine issue for trial). 

36. See generally Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 257 (1986) 
(holding that the plaintiff must present affirmative evidence to defeat a motion for 
summary judgment). 

37. Greenidge v. RufXn, 927 F.2d 789, 792 (4th Cir. 1991) (noting that liability 
is determined exclusively by the facts possessed by the officer immediately prior to 
the injury). 

38. Edwards v. Giles, 51 F.3d 155, 157 (8th Cir. 1995) (reversing for failure to 
grant summary judgment); Roy, 42 F.3d a t  696 (affirming summary judgment); Cole 
v. Bone, 993 F.2d 1328, 1333 (8th Cir. 1993) (reversing for failure to grant summary 
judgment); Dean v. City of Worcester, 924 F.2d 364, 367 (1st Cir. 1991) (affirming 
summary judgment). 

39. Menuel v. City of Atlanta, 25 F.3d 990, 996-97 (11th Cir. 1994) (quoting 
Plakas v. Drinski, 19 F.3d 1143, 1148-50 (7th Cir. 1994)); Cole, 993 F.2d a t  1334; 
Courson v. McMillian, 939 F.2d 1479, 1491 (11th Cir. 1991) (quoting United States 
v. Sharpe, 470 U.S. 675, 686-87 (1985)); Clark v. Evans, 840 F.2d 876, 881 (11th 
Cir. 1988). 
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respect from the police officer's version of the facts4' 
By way of contrast, and as will be discussed below, the exis- 

tence of factual disputes does not necessarily preclude summary 
judgment on the ground of qualified immunity. 

Government officials have long enjoyed a "good faith" or 
"qualified" immunity defense from individual liability under 
section 1983. As originally constituted, the defense had both 
subjective and objective components. The official was immune 
for acts within the scope of his discretionary authority as long as 
he reasonably believed that his actions were lawful (the objec- 
tive component), and did not act with a malicious intent (the 
subjective ~omponent).~~ 

The problem with the defense was that a claimant could 
rather easily defeat a summary judgment motion based on quali- 
fied immunity, even in cases where the claimant's claim was 
insubstantial, by arguing that the official's actions were motivat- 
ed by malicious intent.42 Many courts held that intent could 
normally not be determined on a motion for summary judgment. 
Therefore, government officials were forced to litigate and try 
these cases and, as a result, able citizens were deterred from 
accepting public office and vigorously exercising their official 
authority. 

Three major Supreme Court decisions changed all of this. In 
order to permit the early resolution of frivolous claims, the Su- 
preme Court, in Harlow v. Fit~gerald;~ greatly simplified the 
nature of the inquiry by eliminating the subjective component 
and by holding that the objective criteria alone governs the ap- 
plicability of the defense.44 After Harlow, the government 

40. See, e.g., Acoff v. Abston, 762 F.2d 1543, 1547-48 (11th Cir. 1985) (reversing 
directed verdicts for defendants because material facts in dispute included whether a 
warning was feasible, whether defendant police officer believed that the plaintiff shot 
his partner, and whether deadly force was necessary to affect the arrest). 

41. Barker v. Norman, 651 F.2d 1107, 1120-22 (5th Cir. 1981). 
42. Barnett v. Housing Auth. of Atlanta, 707 F.2d 1571, 1581-82 (11th Cir. 

1983). 
43. 457 U.S. 800 (1982). 
44. Harlow, 457 U.S. a t  818-20 (citing Pierson v. Ray, 386 U.S. 547, 554 
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actor's subjective motivation is irrelevant,4' unless intention or 
motivation is an essential element of the underlying constitu- 
tional ~iolat ion.~~ 

The pendulum continued to swing in favor of the govern- 
ment official in Anderson v. Creighton:' where the Court fur- 
ther inhibited a claimant's ability to defeat a qualified immunity 
defense by greatly restricting the definition of "clearly estab- 
lished law:"48 

[Olur cases establish that the right the official is alleged to have 
violated must have been "clearly established" in a more particu- 
larized, and hence more relevant, sense: The contours of the right 
must be sufficiently clear that a reasonable official would under- 
stand that what he is doing violates that right. This is not to say 
that an official action is protected by qualified immunity unless 
the very action in question has previously been held unlawful . . . 
but it is to say that in light of preexisting law the unlawfidness 
must be apparent. . . .49 

The third major Supreme Court decision was a huge proce- 
dural victory for government officials. In Mitchell v. F o r ~ y t h , ~  
the Court held that "a district court's denial of a claim of quali- 
fied immunity, to the extent that it turns on an issue of law, is 
an appealable 'final decision' within the meaning of 28 U.S.C. 
8 1291 notwithstanding the absence of a final judgment."" 
Thus, if the government official loses a pretrial motion asserting 
the qualified immunity defense, he is no longer required to try 
the case before appealing. 

By eliminating the subjective component of the defense, 
narrowing the dewtion of clearly established law, and allowing 

(1967)). 
45. Beauregard v. Olson, 84 F.3d 1402, 1404 n.4 ( l l th Cir. 1996) (citing Lassiter 

v. Alabama A & M Univ., 28 F.3d 1146, 1150 (11th Cir. 1994) (en banc)). 
46. Johnson v. City of Fort Lauderdale, 126 F.3d 1372, 1378-79 (11th Cir. 19971, 

modified, 14 F.3d 583 (11th Cir. 1994); Foy v. Holston, 94 F.3d 1528, 1533-35 (11th 
Cir. 1996); McMillian v. Johnson, 88 F.3d 1554, 1566 ( l l th  Cir. 19961, modified, 101 
F.3d 1363 (11th Cir. 1996). 

47. 483 U.S. 635 (1987). 
48. Anderson, 483 U.S. a t  640. 
49. Id. a t  639-42 (citations omitted) (emphasis added). 
50. 472 U.S. 511 (1985). 
51. Mitchell, 472 U.S. a t  530. 
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government officials to appeal on an interlocutory basis the 
denial of pretrial motions based on qualified immunity, the Su- 
preme Court made it much more difficult and expensive for 
claimants to get section 1983 claims against government officials 
to trial, much less prevail on those claims. These foundational 
cases are important to the practitioner because their language 
forms the basis of the various circuits' holdings. Before litigating 
the qualified immunity defense, it is imperitive that these cases 
be carefully read. 

A. Exercise of Discretionary Authority 

To prevail on the qualified immunity defense, the govern- 
ment actor has the initial burden of proving that he was acting 
within the scope of his discretionary authority when the alleged- 
ly wrongful acts occurred.62 

The Eleventh Circuit has broadly defined discretionary 
authority to include all acts undertaken pursuant to the perfor- 
mance of the official's duties which are within the scope of his 
authority, including ministerial acts.53 

The test is not whether the government actor acted lawfidly. 
Instead, a court must ask whether the act complained of, if done 
for a proper purpose, would be within, or reasonably related to, 
the outer perimeter of an official's discretionary duties." 

With few exceptions, Defendants almost always carry their 
burden of proof on this and the Eleventh Circuit some- 
times simply skips over the issue in its analysis.56 

52. Rich v. Dollar, 841 F.2d 1558, 1564 (11th Cir. 1988). 
53. McCoy v. Webster, 47 F.3d 404, 407 (11th Cir. 1995); Hill v. DeKalb Region- 

al Youth Detention Center, 40 F.3d 1176, 1185 n.17 (11th Cir. 1994) (same); Jordan 
v. Doe, 38 F.3d 1559, 1566 (11th Cir. 1994) (same); Sims v. Metropolitan Dade 
County, 972 F.2d 1230, 1236 (11th Cir. 1992) (same); Stough v. Gallagher, 967 F.2d 
1523, 1526 (11th Cir. 1992) (same); Hutton v. Strickland, 919 F.2d 1531, 1537 (11th 
Cir. 1990) (same); Rich, 841 F.2d a t  1564 (same). 

54. Sims, 972 F.2d a t  1236. 
55. But see Lenz v. Winburn, 51 F.3d 1540, 1544-45 (11th Cir. 1995) (disallow- 

ing qualified immunity for lack of showing that the defendant was acting within his 
discretionary authority). 

56. See, e.g., Foy v. Holston, 94 F.3d 1528, 1532 (11th Cir. 1996) ("Once the 
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B. Clearly Established Law 

Once the government actor carries his burden of proof on 
the discretionary authority issue, the Eleventh Circuit holds 
that the burden then shifts to the plaintiff to demonstrate that 
the official violated clearly established law.57 The government 
actor bears no burden on this issue.68 Whether the plaintiff has 
carried that burden is a question of law.69 

If the law is not clearly established, the government actor is 
entitled to qualified immwty,  regardless of factual disputes 
between the par tie^.^ 

1. Current Established Law us. Pre-existing Clearly Estab- 
lished Law.-A threshold question under the clearly established 
law standard is whether the plaintiff has even asserted a vio- 
lation of currently applicable l a ~ . ~ ~  "Decision of this purely le- 
gal question permits courts expeditiously to weed out suits 
which fail the test without requiring a defendant who rightly 
claims qualified immunity to engage in expensive and time con- 

qualified immunity defense is raised, plaintiffs bear the burden of showing that the 
federal rights allegedly violated were clearly established."). 

57. Zeigler v. Jackson, 716 F.2d 847, 849 (11th Cir. 1983). Accord McMillian v. 
Johnson, 88 F.3d 1554, 1562 ( l l t h  Cir. 1996), modifid, 101 F.3d 1363 ( l l th  Cir. 
1996); Lew, 51 F.3d a t  1551 ('The plaintiffs burden is heavy"); Swint v. City of 
Wadley, 51 F.3d 988, 995 ( l l th  Cir. 1995); D'Aguanno v. Gallagher, 50 F.3d 877, 
879 (11th Cir. 1995); McCoy, 47 F.2d at  408; Rodgers v. Horsley, 39 F.3d 308, 310 
(11th Cir. 1994); Lassiter v. Alabama A & M University, 28 F.3d 1146, 1150 (11th 
Cir. 1994); Post v. City of Fort Lauderdale, 7 F.3d 1552, 1557 (11th Cir. 1993), 
modifid, 14 F.3d 583 ( l l th  Cir. 1994); Dartland v. Metropolitan Dade County, 866 
F.2d 1321, 1322 (11th Cir. 1989) ("On the contrary, i t  is plaintiffs job to show 'that 
the defendant's actions violated clearly established constitutional law."); Barts v. 
Joyner, 865 F.2d 1187, 1190 (11th Cir. 1989); Rich, 841 F.2d a t  1563-64. 

58. Adams v. St. Lucie County Sheriffs Dept., 962 F.2d 1563, 1574 (11th Cir. 
1992) (Edmondson, J., dissenting), vacated and dissent's reasoning approved en banc, 
998 F.2d 923 (11th Cir. 1993). Compare Young v. Selsky, 41 F.3d 47, 54 (2d Cir. 
1994). 

59. Bailey v. Board of Comm'rs, 956 F.2d 1112, 1126 ( l l th  Cir. 1992). 
60. Burrell v. Board of Trustees of Ga. Military College, 970 F.2d 785, 787-88 

(11th Cir. 1992). Accord Courson v. McMillian, 939 F.2d 1479, 1497 ( l l th  Cir. 1991); 
Ansley v. Heinrich, 925 F.2d 1339, 1348 (11th Cir. 1991); McDaniel v. Woodard, 886 
F.2d 311, 313 (11th Cir. 1989); Rich v. Dollar, 841 F.2d 1558, 1564-65 ( l l th  Cir. 
1988). 

61. Siegert v. Gilley, 500 U.S. 226, 232 (1991). 
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suming preparation to defend the suit on its merits.n62 
If the plaintiff is unsuccessful in demonstrating a violation 

of currently applicable law, the government actor is entitled to 
qualified immunity.63 

On the other hand, if the conduct of the government actor 
violates currently applicable law, then the plaintiff must go 
fb ther  and demonstrate that such law which was "clearly estab- 
lished" prior to the incident in q u e ~ t i o n . ~  

The Yaw" that the plaintiff must show was clearly estab- 
lished-and that disqualifies a government official from his 
entitlement to immunity-is limited to federal statutorf5 or 
constitutional law. A government actor will not lose his qualified 
immunity by violating federal regulations or state statutes and 
 regulation^.^^ 

62. Siegert, 500 U.S. a t  232; Menuel v. City of Atlanta, 25 F.3d 990, 997 (11th 
Cir. 1994) ("[Tlhe absence of an underlying Fourth Amendment violation supersedes 
the issues of qualified immunity. . . . "). 

63. Siegert, 500 U.S. a t  231-55. See, e.g., Evans v. Hightower, 117 F.3d 1318 
( l l th  Cir. 1997); Cottrell v. Caldwell, 85 F.3d 1480, 1490 (11th Cir. 1996) (support- 
ing the above proposition); Lenz v. Winburn, 51 F.3d 1540, 1550-51 (11th Cir. 1995) 
(same); Wooten v. Campbell, 49 F.3d 696, 699-701 ( l l th  Cir. 1995); Spivey v. Elliott, 
29 F.3d 1522, 1524 (11th Cir. 1994) (same); Cummings v. DeKalb County, 24 F.3d 
1349, 1353-56 ( l l th  Cir. 1994) (same); Post v. City of Fort Lauderdale, 7 F.3d 1552, 
1556-62 (11th Cir. 1993) (same), modified, 14 F.3d 583 (11th Cir. 1994). 

64. Lassiter v. Alabama A & M Univ., 28 F.3d 1146, 1149-1150 (11th Cir. 
1994). See also Clark v. Evans, 840 F.2d 876, 880 (11th Cir. 1988) ("On summary 
judgment, then, the judge must determine not only the currently applicable law but 
also whether that law was clearly established a t  the time the action arose."). 

65. Wu v. Thomas, 996 F.2d 271 ( l l th  Cir. 1993) (noting a statutory right 
against retaliation). 

66. See Davis v. Scherer, 468 U.S. 183, 194-97 (1984). See also Foy v. Holston, 
94 F.3d 1528, 1532 n.4 ( l l th  Cir. 1996) (addressing and regulating state law); 
Belcher v. City of Foley, 30 F.3d 1390, 1399 ( l l t h  Cir. 1994) (holding that the Na- 
tional Commission on Correctional Health Care's "Standards for Health Services in 
Jails" and the requirements of the Commission on Accreditation for Law Enforce- 
ment Agencies were "non-legally enforceable standardsn and could not clearly estab- 
lish the law.); Edwards v. Gilbert, 867 F.2d 1271, 1276 ( l l th  Cir. 1989) (explaining 
that literature in the social sciences and state statutes and regulations do not con- 
stitute "clearly established law"), modified, Edwards v. Okaloosa County, 23 F.3d 358 
( l l th  Cir. 1994); Childress v. Small Bus. Admin., 825 F.2d 1550, 1553 (11th Cir. 
1987) ("It is clear that qualified immunity may not be denied simply because appel- 
lants violated the clear command of FmHA regulations."); Casines v. Murchek, 766 
F.2d 1494, 1501 ( l l t h  Cir. 1985) ("The mere fact that Casines's state statutory 
rights were clearly established a t  the time of her dismissal is not, however, suffi- 
cient to deny appellants qualified immunity."). But see McQueen v. Tabah, 839 F.2d 
1525, 1530 (11th Cir. 1988) (explaining that state regulations clearly created a liber- 
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The degree of clarity required before the law can be said to 
be "clearly established" has been the subject of much debate, 
and the Eleventh Circuit has applied several different stan- 
dards. 

2. The Reasonable Government Oficial Standard.-The 
essence of qualified immunity is that it is unfair-and, as a 
matter of public policy, unwise-to impose personal liability on 
government officers unless the officers had advance notice that 
what they were doing was unlawful."" The Eleventh Circuit 
has noted that, "If objective observers cannot predict--at the 
time the official acts-whether the act was lawful or not, and 
the answer must await full adjudication in a district court years 
in the fiture, the official deserves immunity from liability for 
civil  damage^."^' The goal of the "clearly established law" re- 
quirement is to assure that this advance notice is supplied.'j9 

Because most government officials and employees are not 
trained in the law, the standard by which the sufficiency of that 
notice will be judged is not the same as would be applied to a 
lawyer or judge.70 Thus, the fact that a ''legal expert" would 
have concluded that the conduct was unlawful is not determi- 
native.'l Instead, the clarity of the law is judged from the 
standpoint of a reasonably competent, lay, government official 

ty interest which could not be deprived without due process). 
67. Lussiter, 28 F.3d a t  1152 (second emphasis added). 
68. Foy, 94 F.3d a t  1534. 
69. Hill v. DeKalb Regional Youth Detention Center, 40 F.3d 1176, 1185 (11th 

Cir. 1994). See also Dolihite v. Maughon, 74 F.3d 1027, 1040 ( l l t h  Cir. 1996) 
("Qualified immunity is intended to give officials the ability to anticipate when their 
conduct may give rise to liability for damages."), cert. denied, Dolihite v. King, 117 
S. Ct. 185 (1996); Spivey v. Elliott, 29 F.3d 1522, 1527 ( l l th  Cir. 1994) ("Potential 
defendants are on notice that conduct in violation of that right is unlawful."). 

70. Lussiter, 28 F.3d a t  1150 n.8 (explaining that a government official is not 
required to be legal expert); Leeks v. Cunningham, 997 F.2d 1330, 1334 (11th Cir. 
1993) (same); Howe v. Baker, 796 F.2d 1355, 1357-58 (11th Cir. 1986) ("A court 
must take care not to impute its knowledge of the current state of the law back to 
the official actors."). 

71. See Lassiter, 28 F.3d at  1152 n.8. But see Adams v. Brierton, 752 F.2d 546, 
548 ( l l th  Cir. 1985) (showing the fact that the government official was being repre- 
sented by legal counsel on related matters a t  the time of the allegedly unconstitu- 
tional conduct was used to undercut the official's claim that he was unaware of the 
law). 
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holding the same position and facing the same circumstances as 
the defendant.I2 

Therefore, broad legal truisms, general rules and proposi- 
tions of law, and abstract rights-which might have some signif- 
icance to courts and some attorneys--do not constitute clearly 
establish law, and their citation will not discharge the plaintiffs 
burden in these cases.I3 Violation of this rule is the "most com- 
mon error" committed in qualified immunity analy~is.'~ 

3. The Bright Line Standard.-Instead of general proposi- 
tions, the Eleventh Circuit has held that the "'clearly 
established' standard demands that a bright line be crossedn 
before qualified immunity may be denied.75 "If case law, in fac- 
tual terms, has not staked out a bright line, qualified immunity 
almost always protects the defendant.n76 The "bright linen re- 

- -- - 

72. Lassiter, 28 F.3d a t  1152 n.8. 
73. Dolihite, 74 F.3d a t  1040-41. See also Hamilton v. Cannon, 80 F.3d 1525, 

1532 (11th Cir. 1996) ("In satisfying this burden, the plaintiff cannot point to sweep- 
ing propositions of law and simply posit that those propositions are applicable;") 
Bark v. Joyner, 865 F.2d 1187, 1190 ( l l th  Cir. 1989) (The  question in this case is 
not whether it  is clearly established that unreasonable seizures are prohibited; they 
are."); Lussiter, 28 F.3d a t  1150 ("General propositions have little to do with the 
concept of qualified immunity.") (quoting Muhammad v. Wainwright, 839 F.2d 1422, 
1424 (11th Cir. 1987)); Pickens v. Hollowell, 59 F.3d 1203, 1206 (11th Cir. 1995) 
("Mere recitations of general rules or abstract rights do not demonstrate that the 
law was clearly established. . . . "); Hartsfield v. Lemacks, 50 F.3d 950, 954 (11th 
Cir. 1995) ("[Pllaintiffs cannot discharge their burden simply by refemng to general 
rules or abstract rights); D'Aguanno v. Gallagher, 50 F.3d 877, 880 (11th Cir. 1995) 
(To overcome the qualified immunity defense, citing precedent which establishes a 
general right will not do."); Rodgers v. Horsley, 39 F.3d 308, 311-12 (11th Cir. 1994) 
(holding that a case which announced a broad legal principle was insufficient to 
create a clearly established right); Belcher v. City of Foley, 30 F.3d 1390, 1395 (11th 
Cir. 1994) (noting that sweeping propositions of case law are insufiicient to create a 
clearly established right); Spivey, 29 F.3d a t  1527 ("But it  is not enough to make 
konclusory allegations of a constitutional violation' or to state 'broad legal truisms.") 
(quoting Dartland v. Metropolitan Dade County, 866 F.2d 1321, 1322-23 (11th Cir. 
1989)); Post v. City of Fort Lauderdale, 7 F.3d 1552, 1557 (11th Cir. 1993) 
(supporting the above proposition), modified, 14 F.3d 583 ( l l th  Cir. 1994); Nicholson 
v. Georgia Dept. of Human Resources, 918 F.2d 145, 147 ( l l t h  Cir. 1990) ("In satis- 
fying this burden, the plaintiff cannot point to sweeping propositions of law and 
simply posit that those propositions are applicable."). 

74. Suissa v. Fulton County, 74 F.3d 266, 269 ( l l th  Cir. 1996); Lassiter, 28 
F.3d a t  1150. 

75. Post, 7 F.3d a t  1557; A&m, 962 F.2d 1578. 
76. Id. Accord Hamilton v. Cannon, 80 F.3d 1525, 1528 (11th Cir. 1996); Suissa, 

74 F.2d a t  269; Williamson v. Mills, 65 F.3d 155, 157 (11th Cir. 1995); Pickens, 59 
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ferred to is a factual line.?' 

4. The "Spotted Dog" Stan~?ard.'~-In Lassiter v. Alabama 
A & M Univer~ity,'~ the Eleventh Circuit, sitting en banc, fur- 
ther constricted the concept of "clearly established law" when it 
clarified just how bright this line must be: 

For the law to be clearly established to the point that quali- 
fied immunity does not apply, the law must have earlier been 
developed in such a concrete and factually defined context to 
make it obvious to all reasonable government actors, in the 
defendant's place, that what he is doing violates federal law. 
Qualified immunity is a doctrine that focuses on the actual, on 
the specific, on the details of concrete cases. 
... 

For qualified immunity to be surrendered, pre-existing law 
must dictate, that is, truly compel (not just suggest or allow or 
raise a question about), the conclusion for every like-situated, 
reasonable government agent that what defendant is doing vio- 
lates federal law in the circumstances. 
. . . 

The line between l a m  conduct and unlawful conduct is 
often vague and thin. The essence of qualified immunity is that it 
is unfair-and, as a matter of public policy, unwise-to impose 
personal liability on government officers unless the officers had 
advance notice that what they were doing was un1awfi.d. Pre- 
existing law must supply this notice; the unlawfidness must be 
obvious, considering the circumstances confronting the offi~ers.'~ 

F.3d a t  1206; Hartsfield, 50 F.3d a t  954; Rodgers, 39 F.3d a t  311; Kelly v. Curtis, 
21 F.3d 1544, 1550, 1554 (11th Cir. 1994); Collins v. School Bd. of Dade County, 
Fla., 981 F.2d 1203, 1205 (11th Cir. 1993). See also Spivey, 29 F.3d at  1527 ('The 
right must be particularized ao that potential defendants are on notice that conduct 
in violation of that right is unlawful."). 

77. Post, 7 F.3d a t  1557. 
78. See Corn v. City of Lauderdale Lakes, 997 F.2d 1369, 1390 n.2 ( l l th  Cir. 

1993) (noting that factually similar commanding precedent is labeled by different 
jurisdiction sas a "red cow," Uspotted dog," "spotted horse," "white horse," "white po- 
ny," or "goose" case). 

79. 28 F.3d 1146 (11th Cir. 1994). 
80. Id. at  1149-50, 1152 (citations omitted). Accord McMillian v. Johnson, 88 

F.3d 1554, 1562 ( l l t h  Cir. 19961, modified, 101 F.3d 1363 (11th Cir. 1996); 
Beauregard v. Olson, 84 F.3d 1402, 1404 (11th Cir. 1996), modified, 101 F.3d 1361 
(11th Cir. 1996); Dolihite v. Maughon, 74 F.3d 1027, 1041 ( l l th  Cir. 1996); Suissa, 
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In other words, "[tlhe law which must be clearly established is 
that governing the specific factual situation confronting the gov- 
ernment official in the particular case."" 

To carry his burden in this regard, the Eleventh Circuit 
holds that a plaintiff cannot simply argue that a governmental 
actor's conduct is a "paradigmatic" constitutional violation, i.e., 
so patently violative that the government actor would know it 
even without guidance from the courts?' On this point the 
Eleventh Circuit diverges from many other circuits.83 

Instead, many Eleventh Circuit decisions hold that the nec- 
essary bright line can only be established by: (1) a controlling 
decision, (2) which existed prior to the incident in question, (3) 
which involved facts materially similar to those in the case be- 
fore the court, and (4) which held the conduct to constitute a 
constitutional v io la t i~n .~~  

These cases hold that in order for the plaintiff to carry his 
burden of showing that the federal rights allegedly violated were 
"clearly established," he must actually cite one or more of these 
decisi0ns.8~ 

74 F.3d a t  270; Williamson, 65 F.3d a t  157; Pickens, 59 F.3d a t  1206; Lenz v. 
Winburn, 51 F.3d 1540, 1551 (11th Cir. 1995); Hartsfkld, 50 F.3d a t  954; Belcher v. 
City of Foley, 30 F.3d 1390, 1396 (11th Cir. 1994); Hansen v. Soldenwagner, 19 F.3d 
573, 575 ( l l t h  Cir. 1994). 

81. Hams v. Board of Educ., 105 F.3d 591, 596 (11th Cir. 1997). 
82. See Jenkins v. Talladega Bd. of Educ., 115 F.3d 821 (11th Cir. 1997) (en 

banc), cert. denied, Jenkins v. Hemng, 118 S. Ct. 412 (1997); Lenz, 51 F.3d a t  1551 
("As to the first weakness in their argument, the Lenzes contend that unwarranted 
entry into the home is a paradigmatic Fourth Amendment violation, and that the 
law was therefore clearly established even in the absence of factually similar case 
law. We are unpersuaded."). 

83. See, e.g., Spiegal v. City of Chicago, 106 F.3d 209, 212 (7th Cir. 1997) ("Nor 
was i t  so shocking as to render precedent unnecessary."), cert. denied, 118 S. Ct. 65 
(1997). 

84. See, e.g., Collins v. School Bd., 981 F.2d 1203, 1205 (11th Cir. 1993). 
85. See Riley v. Newton, 94 F.3d 632, 636-37 (11th Cir. 19961, cert. denied, 117 

S. Ct. 955 (1997); D'Aguanno v. Gallagher, 50 F.3d 877, 880 (11th Cir. 1995); McCoy 
v. Webster, 47 F.3d 404, 408 (11th Cir. 1995) ("Lassiter requires McCoy to point to 
a case in which similar conduct was heldn unconstitutional); Lenz, 51 F.3d a t  1551 
("The Lenzes have cited no case law that makes it sufficiently clear. . . . "); Hansen, 
19 F.3d a t  573 n.1 (requiring plaintiff to cite cases); Kelly v. Curtis, 21 F.3d 1544, 
1553 ( l l t h  Cir. 1994) ("[Nleither Kelly nor the district court points to any case. . . . 
"); Fortner v. Thomas, 983 F.2d 1024, 1028 (11th Cir. 1993) (The  nonexistence of a 
decision specifically addressing the alleged right is a significant consideration in 
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Most Eleventh Circuit qualified immunity cases turn on 
whether the precedent cited by the plaintiff possesses the attrib- 
utes necessary to clearly establish the law. 

a. Material Similarity 

The case or cases cited by the plaintiff need not be section 
1983 cases.86 However, they must be "materially similar" to the 
case being c~nsidered.~' 

The required degree of factual similarity is exemplified by 
the manner in which the question of clear establishment is 
sometimes framed by the Eleventh Circuit: 

The question in this case is not whether, in general, involuntari- 
ly committed patients have a legally cognizable interest under the 
Fourteenth Amendment to safe conditions. They do. Instead, the 
question in this case, as in all qualified immunity cases, is fact 
specific: in May 1991, was it clearly established in this circuit 
that it was unconstitutional for a mental institution to fail to 
supervise a patient for fifteen minutes in the smoking room, when 
she was on close watch status for a health problem, when the 
institution had a history of some 'sexual contact' involving pa- 
tients other than plaintiff but no history of rape for the past 
twelve years, where a previous patient who was to be similarly 
monitored disappeared, apparently escaped through a bathroom 
window, and fell to her death on a ledge below, and where the 

determining whether the right is clearly established."). But see Nicholson v. Georgia 
Dept. of Human Resources, 918 F.2d 145, 147 (11th Cir. 1990) ("Under this inquiry, 
the plaintiff need not point to one or more cases that resolved the precise factual 
issues a t  issue in his or her case."); Powell v. Lennon, 914 F.2d 1459, 1463 (11th 
Cir. 1990) (same). 

86. See McMillian v. Johnson, 88 F.3d 1554 n.22 ( l l th  Cir. 19961, modified, 101 
F.3d 1363 ( l l t h  Cir. 1996). 

87. See Lassiter v. Alabama A & M Univ., 28 F.3d 1146, 1150 (11th Cir. 1994). 
Accord Beauregard v. Olson, 84 F.3d 1402, 1405 (11th Cir. 1996); Hamilton v. Can- 
non, 80 F.3d 1525, 1531 ( l l th  Cir. 1996); Doliiite v Maughon, 74 F.3d 1027, 1035 

. n.3 (11th Cir. 1996); Haygood v. Johnson, 70 F.3d 92, 95 ( l l th  Cir. 1995) (stating 
"much like the facts of this case"), cert. denied, 117 S. Ct. 359 (1996); Suissa v. 
Fulton County, 74 F.2d 266, 269-70 ( l l t h  Cir. 1996); Pickens v. Hollowell, 59 F.3d 
1203, 1206 ( l l th Cir. 1995); Hartsfield v. Lemacks, 50 F.3d 950, 954 (11th Cir. 
1995); DiAguanno, 50 F.3d a t  880 n.3; Belcher v. City of Foley, 30 F.3d 1390, 1395- 
96 ( l l t h  Cir. 1994); Edwards v. Gilbert, 867 F.2d 1271, 1277 ( l l t h  Cir. 19891, modi- 
fied, Edwards v. Okaloosa County, 23 F.3d 358 (11th Cir. 1994). 
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plaintiff had never before complained of unwanted sexual contact 
from either the patient accused, any other patient, or any mem- 
ber of the stafl? The answer is W0.'88 

If the facts of cases cited as precedent are different enough 
to "cloud the question" of whether the government actor's con- 
duct was unlawful when he acted, qualified immunity should be 
afforded." Conversely, denial of qualified immunity should oc- 
cur "only when the actual conduct in which the defendant was 
alleged to have engaged violated clearly established federal 
law."90 

Therefore, when searching for and comparing purported 
precedent, "it is necessary to identify precisely the acts and 
knowledge of the comparable actorM1-the government actor to 
which the defendant is being compared. If there are "constitu- 
tionally signif~cant" factual distinctions between prior cases and 
the case a t  bar, or if the similarities are not apparent when 
viewed through the eyes of reasonable, objective government 
officials, those cases will not clearly establish the law." 

On the other hand, in Anderson v. Creight~n,'~ the Su- 

88. Rodgers v. Horsley, 39 F.3d 308, 311 (11th Cir. 1994). See also Nolen v. 
Jackson, 102 F.3d 1187, 1190 ( l l th  Cir. 1997); Hansen, 19 F.3d a t  575; Barts v. 
Joyner, 865 F.2d 1187, 1190 (11th Cir. 1989). 

89. See Beauregard, 84 F.3d a t  1405 n.7. 
90. Haygood, 70 F.3d a t  94 (noting that Lassiter attempted to clarify the princi- 

ples of qualified immunity on this issue). 
91. Dolihite, 74 F.2d a t  1035 n.3. 
92. See Jones v. City of Dothan, 121 F.3d 1456, 1460-61 (11th Cir. 1997); Nolen, 

102 F.3d a t  1191; Cofield v. Randolph County Comrn'n, 90 F.3d 468, 471 (11th Cir. 
1996) (holding that the case on which the plaintiffs relied was "readily distin- 
guishable"); Haney v. City of Cumming, 69 F.3d 1098, 1103 ( l l th  Cir. 1995); Wooten 
v. Campbell, 49 F.3d 696, 698 n.2 ( l l th  Cir. 1995); Rodgers, 39 F.3d at  311 (finding 
"materially dissimilar facts"); Belcher, 30 F.3d at  1398 (finding "materially differentn 
and "distinguishable" facts); Spivey v. Elliott, 29 F.3d 1522, 1527 (11th Cir. 1994) 
('Where there is so much room for differing interpretations, we cannot say the con- 
tours of the right were clearly established."); Kelly v. Curtis, 21 F.3d 1544, 1552 
( l l t h  Cir. 1994); Bank of Jackson County v, Cherry, 980 F.2d 1362, 1370 ( l l th  Cir. 
1992); Wright v. Whiddon, 951 F.2d 297, 300 (11th Cir. 1992); Barts v. Joyner, 865 
F.2d 1187, 1191 ( l l t h  Cir. 1989) (This case is too unlike Dunaway for Dunaway to 
have settled the applicable law."); Daniel v. Taylor, 808 F.2d 1401, 1403 ( l l t h  Cir. 
1986) (To be entitled to qualified immunity, defendants need only show that i t  is 
an unsettled question of law whether Summers would be extended to this case."); 
Howe v. Baker, 796 F.2d 1355, 1358 n.3 (11th Cir. 1986). 

93. 483 U.S. 635, 640 (1987). Accord McMillian v. Johnson, 88 F.3d 1554, 1565 
( l l t h  Cir.), modified, 101 F.3d 1363 ( l l th  Cir. 1996); Hartsfield v. Lemacks, 50 F.3d 
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preme Court stated that the lawfulness of the precise conduct in 
question need not have been decided. One pre-lassiter Eleventh 
Circuit opinion even suggested that officials are required to 
"relate established law to analogous factual  setting^.^ 

More recently, however, the Eleventh Circuit has strongly 
and repeatedly emphasized that government officials are not 
obligated to  be creative, imaginative or legal experts in drawing 
analogies from previously decided cases, and that unlawfiilness 
must be apparent and obvious.95 This is a highly elusive stan- 
dard and the tension between requiring "material similarity" but 
not identity in facts causes the most problems in analyzing the 
qualified immunity issue. 

b. Holding us. Dicta 

Assuming the facts of a prior case are materially similar, a 
finding of unlawfulness must be the ratio decidendi of that case, 
because the law cannot be established by dicta.96 Similarly, 

950, 955 ( l l th  Cir. 1995); Nicholson v. Georgia Dept. of Human Resources, 918 F.2d 
145, 147 (11th Cir. 1990). 

94. Stewart v. Baldwin County Bd. of Educ., 908 F.2d 1499, 1504 (11th Cir. 
1990) (quoting Waddell v. Forney, 108 F.3d 889, 894-895 (8th Cir. 1987)). See also 
People of Three Mile Island v. Nuclear Regulatory Comm'rs, 747 F.2d 139, 148 (3d 
Cir. 1984) (noting similar requirements). 

95. See Lzssiter, 28 F.3d a t  1150 n.8. Accord Hamilton v. Cannon, 80 F.3d 1525, 
1532 ( l l th  Cir. 1996); Dolihite, 74 F.3d a t  1041; Williamson v. Mills, 65 F.3d 155, 
157 ( l l t h  Cir. 1995); Lenz v. Winburn, 51 F.3d 1540, 1551 (11th Cir. 1995); 
Hartsfield, 50 F.3d a t  955; Rodgers, 39 F.3d a t  310-11; Belcher, 30 F.3d a t  1396, 
1398 ("Mrs. Belcher's contention requires too much of an inductive leap to defeat 
Chief Anderson's qualified immunity."); Spivey, 29 F.3d a t  1527 ('While i t  is logical 
to extend the analysis in Taylor to these facts, we cannot say that the extension 
was so obvious as  to put the defendants on notice of potential wrongdoing."); Hansen 
v. Soldenwagner, 19 F.3d 573, 575 ( l l th  Cir. 1994); Adams v. St. Lucie County 
Sheriffs Dep't, 962 F.2d 1563, 1573-75 ( l l th  Cir. 1992) (Edmondson, J., dissenting), 
vacated and dissent's reasoning approved en barn, 998 F.2d 923 (11th Cir. 1993); 
Leeks v. Cunningham, 997 F.2d 1330, 1334 (11th Cir. 1993). 

96. Hamilton, 80 F.3d, 1530; Belcher, 30 F.3d 1400 (Zaw is clearly established 
by holdings, not by inferences from language in opinions."); Adams, 962 F.2d a t  
1575; Bailey v. Board of County Comm'ns, 956 F.2d 1112, 1124 n.13 (11th Cir. 
1992). 
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"[rlemand cases . . . are of little use to the plaint*. . . because 
such cases do not hold that the government actor behaved unlaw- 

c. Controlling Decision 

The cases relied on by the plaintiff must be from the United 
States Supreme Court, the Eleventh Circuit, the former Fifth 
Circuit, or the highest court of the state where the case arose.98 

d. Pre-Existing 

Last, but certainly not least, cases cited by the plaintiff 
must have been decided before the conduct in question oc- 
curred.'' Otherwise, they could not be said to have given the 

97. Beauregard v. Olson, 84 F.3d 1402, 1405 n.6 ( l l th  Cir. 1996). 
98, McMillian, 88 F.3d a t  1596 n.18; Hamilton, 80 F.3d at  1532 n.7; Haygood v. 

Johnson, 70 F.3d 92, 95 ( l l th  Cir. 1995); Swint v. City of Wadley, 51  F.3d 988, 
1001 ( l l th  Cir. 1995) (finding a decision of Ninth Circuit insufficient to clearly es- 
tablish the law in the Eleventh Circuit); D'Aguanno v. Gallagher, 50 F.3d 877, 880 
n.5, 881 n.6 ( l l th  Cir. 1995) (finding a district court decision fiom l l t h  Circuit 
insaicient); Belcher, 30 F.3d a t  1400 (finding cases from other circuit are insuf£i- 
cient); Hamen, 19 F.3d a t  578 n.6; Kelly v. Curtis, 21 F.3d 1544, 1551 n.6 (11th 
Cir. 1994); Adams, 962 F.2d a t  1575 ("district courts cannot 'clearly establish' law" 
even if their opinion is affirmed without opinion) (Dubina, J., dissenting); Green v. 
Brantley, 941 F.2d 1146, 1147 n.2 ( l l th  Cir. 1991) (finding district court decision 
insufficient); James v. City of Douglas, 941 F.2d 1539, 1543 n.7 ( l l t h  Cir. 1991) 
(finding former Fifth Circuit case was binding); Lee v. Dugger, 902 F.2d 822, 824 
( l l th  Cir. 1990) (finding decision of intermediate appellate state court was ins&% 
cient); Muhammad v. Wainwright, 839 F.2d 1422, 1425 ( l l t h  Cir. 1987) (finding 
district court decision from another circuit was insufficient); Hershey v. City of 
Clearwater, 834 F.2d 937, 940 n.5 (11th Cir. 1987) (state trial court decision insuffi- 
cient). But see Foote v. Spiegel, 118 F.3d 1416, 1424 (10th Cir. 1997) (noting that 
circuit cases can clearly establish the law); Hartsfkld, 50 F.3d a t  954 n.10 (noting a 
conflict in l l t h  Circuit case law on whether opinions of other courts of appeal are 
relevant); Leeks, 997 F.2d a t  1333 ( " m e  consider the law originating in this Circuit, 
as well as the Supreme Court, the courts of appeals, and the district courts."); Wil- 
liams v. Bennett, 689 F.2d 1370, 1380-81 ( l l th  Cir. 1982) (noting that circuit cases 
can clearly establish the law); Medina v. City and County of Denver, 960 F.2d 1493, 
1497-98 (10th Cir. 1992) (same). 

99. Cofield v. Randolph County Comm'n, 90 F.3d 468, 471 n.5 (11th Cir. 1996); 
Swint, 51 F.3d a t  1001; Belcher, 30 F.3d a t  1400 n.9; Hamen, 19 F.3d a t  578 n.6; 
Adanis, 962 F.2d a t  1575 n.5; Bailey, 956 F.2d a t  1123; Courson v. McMillian, 939 
F.2d 1479, 1497-98 n.32 (11th Cir. 1991); Hamm v. Powell, 874 F.2d 766, 771 (11th 
Cir. 1989); Acoff v. Abston, 762 F.2d 1543, 1549-50 (11th Cir. 1985). 
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government actor the requisite advance notice. 

e. Significance of Other Cases 

Although they may not be used by a plaintiff to demonstrate 
that the unlawfihess of conduct was clearly established, cases 
from other circuits and jurisdictions, dicta, factually dissimilar 
cases and cases post-dating the incident in question are relevant 
and can be used by the defendant to show that the law was not 
clearly established and that the actions complained of may have 
been lawfiil.'OO 

The rationale is that in the absence of pre-existing, control- 
ling decisions involving materially similar facts which expressly 
prohibit the government actor's conduct, why should that gov- 
ernment actor be condemned if his conduct was consistent with 
conduct deemed lawful by any judge, all of whom are deemed 
reasonable and well-versed in the law. In other words, a court 
"cannot realistically expect that reasonable [government actors] 
know more than reasonable judges about the law.n1o1 

5. Application in the Vague Standards Cases.-It is axiom- 
atic that the text of federal statutes and federal constitutional 
provisions supply few absolute "bright line tests," or per se rules 
which are specific enough to clearly establish the law applicable 
to particular circ~mstances.'~~ Most are written in the ab- 
stract--"to act reasonably, to act with probable cause, and so 
forth. . . . n103 

In many cases the determination of whether a constitutional 
violation has occurred requires a case-by-case, fact-intensive 

100. See Harris v. Board of Educ., 105 F.3d 591, 596-97 ( l l th  Cir. 1997); Wil- 
liams v. Alabama State Univ., 102 F.3d 1179, 1183 (11th Cir. 1997); Foy v. Holston, 
94 F.3d 1528, 1537 ( l l th  Cir. 1996); Riley v. Newton, 94 F.3d 632, 635 (11th Cir. 
1996); Pickens v. Hollowell, 59 F.3d 1203, 1207-08 ( l l t h  Cir. 1995); Rodgers, 39 F.3d 
at 312; Belcher, 30 F.3d a t  1400 (dicta); Hansen, 19 F.3d a t  576 n.3; Leeks, 997 F.2d 
at  133435; Wu v. Thomas, 996 F.2d 271, 274 n.4 ( l l t h  Cir. 1993); Adams, 962 F.2d 
at  1575-78; Barts v. Joyner, 865 F.2d 1187, 1191-92 ( l l th  Cir. 1989) (citing state 
court decisions determining that similar conduct was lawful). 

101. Barts, 865 F.2d a t  1193. 
102. Lassiter v. Alabama A & M Univ., 28 F.3d 1146, 1150 n.4 ( l l th  Cir. 1994). 
103. Barts, 865 F.2d a t  1194. 
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application of a multi-factor balancing test or a hazy, indistinct 
or vague standard. As a result, "[tlhe line between lawful con- 
duct and unlawful conduct is often vague and thin,"lo4 and a 
plaintiffs burden of showing that the law is clearly established 
is almost impossible to carry. 

For example, although the law is clear in a general sense 
that the First Amendment prohibits a government employer 
from retaliating against a public employee for engaging in pro- 
tected speech, the determination of whether a constitutional 
violation has occurred requires the analysis of several factors as 
well as the application of the vague and seemingly result-orient- 
ed balancing test enunciated in Pickering v. Board of Educa- 
tion.lo5 Under this standard a plaintiff can prevail only under 
the following circumstances: 

1) the employee's speech must involve a matter of public concern 
in order for it to be protected, 2) the employee's first amendment 
interests must outweigh the public employer's interest in efficien- 
cy (the Pickering balancing test), 3) the employee must have been 
disciplined, in substantial part, because of the protected speech, 
and 4) the public employer must not be able to prove by a prepon- 
derance of the evidence that it would have disciplined the employ- 
ee even without the protected speech.lo6 

The Eleventh Circuit has recognized that this is no bright line 
test.''' Similarly, the law is equally "clear" in an abstract 
sense that under the Fourth Amendment, persons have the right 
not to be "seized" without "probable cause." Unfortunately, no 
bright line test has been enunciated to determine the existence 
of probable cause either.lo8 The applicable standard is whether 
the facts and circumstances within the officer's knowledge, of 
which he or she has reasonably trustworthy information, would 

104. Lussiter, 28 F.3d a t  1152; accord Post v. City of Fort Lauderdale, 7 F.3d 
1652, 1557 ( l l t h  Cir. 19931, modified, 14 F.3d 583 ( l l t h  Cir. 1994). 

105. 391 U.S. 563, 568-69 (1968); Edwards v. Gilbert, 867 F.2d 1271, 1273 ( l l t h  
Cir. 19891, modified, Edwards v. Okaloosa County, 23 F.3d 358 ( l l t h  Cir. 1994). 

106. Johnson v. Clifton, 74 F.3d 1087, 1092 ( l l t h  Cir. 1996). 
107. See Dartland v. Metropolitan Dade County, 866 F.2d 1321, 1323 ( l l t h  Cir. 

1989). Accord Williams v. Alabama State Univ., 102 F.3d 1179, 1183 ( l l t h  Cir. 
1997); Bartlett v. Fisher, 972 F.2d 911, 916-917 (8th Cir. 1992). 

108. See Haygood v. Johnson, 70 F.3d 92, 95 (11th Cir. 1995) ("In reality, proba- 
ble cause is not a precise concept."). 
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cause a prudent person to believe, under the circumstances 
shown, that the suspect has committed, is committing, or is 
about to commit an offense.""' 

Government officials might argue that qualified immunity 
should always apply in these instances because these vague 
standards do not give sufEciently clear advance notice to them. 
The Eleventh Circuit struggled with this dilemma for several 
years. 

Beginning with Dartland v. Metropolitan Dade County,"' 
the court began to hold that public officials sued in First Amend- 
ment retaliatory discharge cases were entitled to immunity 
"except in the extraordinary case where Pickering balancing 
would lead to the inevitable conclusion that the discharge of the 
employee was unlawful.""' Beginning with Von Stein v. 
Brescher,l12 the Court applied a similar standard in search and 
seizure cases where the police officer had arguable probable 
cause.l13 

How does a governmental official conclude in advance that 
his or her intended conduct is not "arguably legal, or is "inevita- 
bly" illegal, where the standards are vague? The rule which 
ultimately emerged, and which was enunciated for the first time 

109. Von Stein v. Brescher, 904 F.2d 572, 578 (11th Cir. 1990). 
110. 866 F.2d 1321 (11th Cir. 1989). 
111. Dartland, 866 F.2d a t  1323 (emphasis added). Accord Johnson, 74 F.3d a t  

1092; Rogers v. Miller, 57 F.3d 986, 989-92 ( l l th  Cir. 1995); Hansen v. 
Soldenwagner, 19 F.3d 573 (11th Cir. 1994); Sims v. Metropolitan Dade County, 972 
F.2d 1230, 1237 (11th Cir. 1992); Busby v. City of Orlando, 931 F.2d 764, 773 (11th 
Cir. 1991); McDaniel v. Woodard, 886 F.2d 311, 315 (11th Cir. 1989). 

112. 904 F.2d 572 ( l l th  Cir. 1990). 
113. See id. a t  579. Accord Gold v. City of Miami, 121 F.3d 1442, 1445 ( l l th  Cir. 

1997) (finding arguable probable cause to arrest); Lindsey v. Storey, 936 F.2d 554, 
559 (11th Cir. 1991) (applying this standard on question of reasonable suspicion to 
support Terry-type seizures); Williamson v. Mills, 65 F.3d 155, 158 (11th Cir. 1995) 
(finding "arguable probable cause to arrest"); Pickens v. Hollowell, 59 F.3d 1203, 
1206 (11th Cir. 1995) (same); Swint v. City of Wadley, 51 F.3d 988, 996 (11th Cir. 
1995) (finding that there was not "arguable probable causen for search and seizure); 
L.S.T., Inc., v. Crow, 49 F.3d 679, 685 n.11 ( l l th  Cir. 1995) (finding actual probable 
cause not necessary to arrest); Eubanks v. Gerwen, 40 F.3d 1157, 1160 (11th Cir. 
1994) (finding actual probable cause for search and seizure); Post v. City of Fort 
Lauderdale, 7 F.3d 1552, 1558 ( l l t h  Cir. 1993) (finding =arguable' probable cause to 
arrest"), modified, 14 F.3d 583 ( l l t h  Cir. 1994); Moore v. Gwinnett County, 967 F.2d 
1495 (11th Cir. 1992) (finding arguable probable cause for arrest); Lowe v. Aldridge, 
958 F.2d 1565, 1570 (11th Cir. 1992) (same). 
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in Lassiter, is that 
when "no bright-line standard puts the reasonable public employ- 
er on notice of a constitutional violation, the employer is entitled 
to immunity except in the extraordinary case where [First 
Amendment case law] would lead to the inevitable conclusion that 
the [act taken against] the employee was unlawful."114 

This holding was foreshadowed in Hansen v. Soldenwagner,'15 
where the court noted that these types of cases "illustrate the 
importance of [the] requirement that plaintiffs cite cases with 
materially similar facts when asserting that 'clearly established' 
rights bave been] violated."l16 

Thus, the focus is, again, on pre-existing, materially similar, 
controlling cases which have applied the vague liability stan- 
dard, rather than the application of standard itself, and before 
the government actor will be denied qualified immunity in a 
case governed by a vague standard, a pre-existing case or cases 
with "materially similar facts" must have held that his action 
was wrong.ll' 

- -- - - - - - - -- - - - 

114. Lassiter v. Alabama A & M Univ., 28 F.3d, 1146, 1149 ( l l t h  Cir. 1994) (cit- 
ing Dartland v. Metropolitan Dade County, 866 F.2d 1321, 1323 (11th Cir. 1989)). 

115. 19 F.3d 573 ( l l t h  Cir. 1994). 
116. Hansen, 19 F.3d a t  576 n.1. 
117. See h s i t e r ,  28 F.3d a t  1150. See, e.g., Williams v. Alabama State Univ., 

102 F.3d 1179, 1183 ( l l t h  Cir. 1997) (We have not been provided nor has our re- 
search revealed any case holding that a professor's in-house criticism of a particular 
text is constitutionally protected speech."); Foy v. Holston, 94 F.3d 1528, 1536 (11th 
Cir. 1996) (Tlaintiffs point us to no cases (and we have found none)"); Hamilton v. 
Cannon, 80 F.3d 1525, 1532 ( l l th  Cir. 1996) (There are no decisions clearly estab- 
lishing that Tookes' alleged nonfeasance rises to the level of a constitutional viola- 
tion."), vacated in part, 114 F.3d 172 ( l l th  Cir. 1997); Johnson, 74 F.3d a t  1093 
(We know of no case which might have clearly told Clifton that he could not take 
the disciplinary action indicated by an investigation which was initiated before he 
even knew about the allegedly protected speech, and in circumstances where the 
public concern implication was doubtful."); Haygood v. Johnson, 70 F.3d 92, 94-95 
(11th Cir. 1995) (reaching the same conclusion in the probable cause context); Wil- 
liamson, 65 F.3d a t  158 (citing a factually similar case in the probable cause con- 
text); Swint, 51 F.3d a t  997 (same); D'Aguanno v. Gallagher, 50 F.3d 877, 880 (11th 
Cir. 1995) (finding no controlling authority in the right of privacy context); Kelly v. 
Curtis, 21 F.3d 1544, 1554 ( l l th  Cir. 1994) (Wnfortunately for Kelly, the difference 
between 'reckless' and merely 'negligent' disregard for the truth is not crystal clear; 
we have not staked out a bright line."); Collins v. School Bd., 981 F.2d 1203, 1205 
( l l t h  Cir. 1993) (%o bright line test for when a delay [in hearing] would become a 
constitutional violation . . . " and "[nlo controlling decision involv[ingl facts material- 
ly similar"); Stewart v. Baldwin County Bd. of Educ., 908 F.2d 1499, 1506 (11th Cir. 
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Hence, although the fact that a bright line standard or rule 
has not been adopted to apply in all cases dealing with a partic- 
ular constitutional right does not, by itself, mean that the gov- 
ernment official is necessarily entitled to qualified immunity, it 
does unless a "spotted dog" case exists. If the case law is distin- 
guishable on material points-and it usually is-the official will 
be immune. For this reason, the Eleventh Circuit has observed 
that government actors will "rarely act within 'clearly 
established' contours of law."l18 

The Eleventh Circuit has recently applied this principle in 
several Fourth Amendment cases. In Lenz v. Winb~rn,"~ the 
plaintiffs alleged that the defendants had committed a warrant- 
less entry into their home in violation of the Fourth 
Amendment's prohibition of unreasonable searches. Noting that 
"[u]nreasonabless is determined by a case-by-case balancing of 
the state's interests against the individual's," and that there was 
no "factually similar case law," the Eleventh Circuit held that 
the defendant was, therefore, entitled to qualified immunity as a 
matter of law.120 According to the court, the government actor 
is not required to predict how a court will resolve a balancing 
test.12' If no factually similar case law has already made that 
decision, that government actor is not required to "err on the 
side of caution" and assume that his intended conduct is ille- 
galam 

Similarly, in D'Aguanno v. G~llagher , '~~ the plaintiffs al- 
leged that in searching their persons and property without a 

1990) (noting that "there is Supreme Court precedent that is directly on pointn in 
the first amendment context), holding limited by Swint v. Chambers County 
Comm'n, 514 U.S. 35 (1995). But see Stough v. Gallagher, 967 F.2d 1523, 1528-29 
(11th Cir. 1992) (pre-Lcrssiter case stating that U[wle must decide only whether such 
a balancing result would be so clearly in favor of protecting Stough's right to speak 
that a reasonable official in Sheriff Gallagher's position would necessarily know that 
demoting Stough violated Stough's constitutional rights"). 

118. Beauregard v. Olson, 84 F.3d 1402, 1405 (11th Cir. 1996) (quoting Hansen 
v. Soldenwagner, 19 F.3d 573, 575 (11th Cir. 1994)). 

119. 51 F.3d 1540 ( l l t h  Cir. 1995). 
120. Len,  51 F.3d a t  1551. 
121. See id. 
122. Id. 
123. 50 F.3d 877 (11th Cir. 1995). Accord Jenkins v. Talladega City Bd. of Educ., 

115 F.3d 821 ( l l th  Cir. 1997). 
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warrant, the defendants violated the Fourth Amend~nent.'~~ 
The court pointed out that to invoke the protection of that provi- 
sion, the plaintiffs must show that they had a subjective expec- 
tation of privacy that society, at the time, was prepared to recog- 
nize as reas0nab1e.l~ Because the plaintiffs cited no factually 
similar case law clearly establishing a reasonable expectation of 
privacy under the circumstances, the defendants were entitled to 
qualified 

C. Violation 

Proof that the law was clearly established does not end the 
inquiry and get the plaintiff to the jury. The government actor is 
still entitled to qualified immunity if his conduct did not violate 
that law.12' For example, if his conduct complied with that 
clearly established law, the government actor is entitled to qual- 
ified immunity.'28 Again, the burden is on the plaintiff to dem- 
onstrate that the government actor committed such a viola- 
tion.12' 

D. Reasonable Belief of Lawfulness 

"Pllaintiffs [also] have the burden of proving that a reason- 
able public official would not have believed that his actions were 
l a W ,  in light of clearly established law"130 and the inforrna- 
tion possessed by the ~fficial.'~' 

124. D'Aguanno, 50 F.3d a t  880. 
125. See id. 
126. See id. 
127. Swint v. City of Wadley, 51 F.3d 988, 1000; Tindal v. Montgomery County 

Comm'n, 32 F.3d 1535, 1541 (11th Cir. 19941, Harrell v. Decatur County, 22 F.3d 
1570, 1578 (11th Cir. 1994) (Dubina, J., dissenting), vacated and dissent's reasoning 
approved on reh'g, 41 F.3d 1494 (11th Cir. 1995); Eubanks v. Genven, 40 F.3d 1157, 
1160-61 (11th Cir. 1994); Caraballo-Sandoval v. Honsted, 35 F.3d 521, 525 ( l l th  Cir. 
1994); Courson v. McMillian, 939 F.2d 1479, 1488 n.14, 1497 (11th Cir. 1991). 

128. See Harrell, 22 F.3d a t  1573. 
129. See id.; Nicholson v. Georgia Dep't of Human Resources, 918 F.2d 145, 147 

( l l th  Cir. 1990). 
130. Johnson v. Clifton, 74 F.3d 1087, 1091 (11th Cir. 1996). 
131. Dolihite v. Maughon, 74 F.3d 1027, 1041 (11th Cir. 19961, cert denied, 

Dolihite v. King, 117 S. Ct 185 (1996); Tindal v. Montgomery County Commh, 32 
F.3d 1535, 1540 ( l l th  Cir. 1994); Harris v. Coweta County, 21 F.3d 388, 390 ( l l th  
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Therefore, if the government actor did violate clearly estab- 
lished law, he may still be entitled to qualified immunity if he 
reasonably misapprehended the law or the facts. 

In Harlow v. Fi t~gerald, '~~ the Supreme Court stated that: 

If the law was clearly established, the immunity defense ordinari- 
ly should fail, since a reasonably competent public official should 
know the law governing his conduct. Nevertheless, if the official 
pleading the defense claims extraordinary circumstances and can 
prove that he neither knew nor should have known of the rele- 
vant legal standard, the defense should be sustained. But again, 
the defense would turn primarily on objective factors.133 

Although the Eleventh Circuit and the former Fifth Circuit have 
recognized this principle, the parameters of extraordinary cir- 
cumstances have never been arti~u1ated.l~~ Reliance on advice 
of legal counsel has been held by several circuits to be an impor- 
tant factor in this inquiry.135 

Eleventh Circuit case law suggests that a reasonable belief 
of lawfulness may also be based on a reasonable but mistaken 
belief or perception with respect to the facts under which the 
official is acting. For example, in Post v. City of Fort Lauder- 
dale,'36 the defendants, after counting thirty-three persons in a 
restaurant, arrested the restaurant's owner for violating a city 
ordinance imposing a maximum occupancy cap for the restau- 
rant of twenty-two. The plaintiff filed suit for false arrest and 

Cir. 1994); Post v. City of Fort Lauderdale, 7 F.3d 1552, 1558 ( l l th  Cir. 19931, 
modified, 14 F.3d 583 (11th Cir. 1994); Nicholson v. Georgia Dep't of Human Re- 
sources, 918 F.2d 145, 147 (11th Cir. 1990); Peppers v. Coates, 887 F.2d 1493, 1498 
( l l t h  Cir. 1989); Harrell v. United States, 875 F.2d 828, 830 (11th Cir. 1989); Ed- 
wards v. Gilbert, 867 F.2d 1271, 1273 (11th Cir. 19891, modified, Edwards v. 
Okaloosa County, 23 F.3d 358 ( l l th  Cir. 1994); Clark v. Evans, 840 F.2d 876, 879 
( l l th  Cir. 1988). 

132. 457 U.S. 800, 818-19 (1982). 
133. Id. 
134. See, e.g., Tindal, 32 F.3d a t  1540-41 (denying immunity for retaliatory firing 

after a court advised the defendant not to retaliate); Trejo v. Perez, 693 F.2d 482, 
485 n.5 (5th Cir. 1982) (noting that the extraordinary circumstances requirement 
injects subjective factors). 

135. See, e.g., Kincade v. City of Blue Springs. 64 F.3d 389, 399 (8th Cir. 1995). 
But see Harden v. Adams, 760 F.2d 1158, 1166 n.3 (11th Cir. 1985) (indicating that 
erroneous advice of legal counsel may not be a defense). 

136. 7 F.3d 1552 ( l l t h  Cir. 1993), modified, 14 F.3d 583 ( l l th  Cir. 1994). 
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presented evidence that there were actually only eighteen or 
nineteen persons in the restaurant at the time. The Eleventh 
Circuit held that despite this conflict in the evidence, the defen- 
dants were entitled to qualified immunity because, under the 
circumstances, "no reasonable fact-finder could find other than 
that a reasonable officer in the defendant's place could have 
thought the restaurant was over the max cap."13' 

Police officers are entitled to assert the defense of qualified 
immunity in excessive force cases in the Eleventh Circuit.13' 

The defense is extremely formidable in cases involving the 
use of non-deadly force. 

Plaintiffs rarely contest the fact that the use of force was 
within a police officer's discretionary authority.13' This may be 
because if they argued otherwise, they would substantially in- 
jure their claims against the law enforcement officer's employer. 
Moreover, the paucity of controlling non-deadly force case law, 
coupled with the lack of clear standards of liability, makes the 
burden of demonstrating that the law is "clearly established" 
exceedingly heavy, if not impossible for a plaintiff to carry. 

Because of the inherent nature of balancing tests, the Elev- 
enth Circuit has concluded that the Graham v. Connor Fourth 
Amendment reasonableness standard does not establish a 
"bright linen in cases involving non-deadly force."' As in other 

137. Post, 7 F.3d a t  1558. See also Hunter v. Bryant, 502 U.S. 224, 228-29 (1991) 
(allowing a reasonable but mistaken belief that probable cause existed); Sims v. 
Metropolitan Dade County, 972 F.2d 1230, 1234-35 (11th Cir. 1992) (holding that a 
reasonable officer could have acted lawfully considering the information he possessed 
and the clearly established law a t  that time); Pepper v. Coates, 887 F.2d 1493, 
1498-99 ( l l t h  Cir. 1989) (holding that a reasonable person in Coates' supervisory 
position could reasonably not have known that he was violating the plaintiffs clearly 
established rights); Clark v. Evans, 840 F.2d 876, 881-82 (11th Cir. 1988) ("Under 
these circumstances it was objectively reasonable to believe that the escape could not 
be reasonably prevented in a less violent manner."). 

138. See Clark v. Beville, 730 F.2d 739, 740 (11th Cir. 1984). 
139. See, e.g., Harrell v. Decatu County, 22 F.3d 1570, 1574 (11th Cir. 1994) 

(Dubina, J., dissenting) ("Linda Harrell concedes that deputy Moms was acting with- 
in the scope of his discretionary authority when he attempted to arrest her husband 
following a routine traffic stop."), vacated and dissent's reasoning approved on reh'g, 
41 F.3d 1494 ( l l th  Cir. 1995). 

140. Post, 7 F.3d a t  1559. Accord Gold v. City of Miami, 121 F.3d 1442, 1446 
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Fourth Amendment cases involving vague standards, for this 
"inevitable conclusion" to be reached, and "[flor qualified immu- 
nity to be surrendered, pre-existing law must dictate, that is, 
truly compel (not just suggest or allow or raise a question 
about), the conclusion for every like-situated, reasonable govern- 
ment agent that what defendant is doing violates federal law in 
the  circumstance^."^^' If there is no controlling decision which 
existed prior to the incident in question, which involved facts 
materially similar to those in the case before the court, and 
which held the conduct complained of as unreasonable, the gov- 
ernment actor is entitled to qualified immunity.142 

Probably due to the fact that Graham was not decided until 
1989, there are, at the present time, only a handful of control- 
ling decisions which have applied its reasonableness standard in 
connection with the use of non-deadly force, and few of these 
have held that the use of such force was un1awf~l. l~~ Moreover, 
most are readily distinguishable from each other such that even 
general rules and abstractions are difficult to ascertain. 

In  Graham v. C ~ n n o r , ' ~ ~  a police officer made an investiga- 
tive stop of a vehicle he had seen leave a convenience store. The 
plaintiff, who was one of the occupants of the vehicle, disobeyed 
an order of the officer by getting out of the vehicle, at which 
time he "ran around it twice, and finally sat down on the curb, 
where he passed out briefly."145 Other officers subsequently ar- 
rived at the scene, and one of them rolled the plaintiff over on 
the sidewalk, cuffing his hands tightly behind his back. He was 
then lifted up from behind and placed face down on the hood of 

(11th Cir. 1997); Jones v. City of Dothan, 121 F.3d 1456, 1460 ( l l th  Cir. 1997). 
141. Lassiter v. Alabama A & M Univ., 28 F.3d 1146, 1150 (11th Cir. 1994). 
142. See, e.g., Lenz v. Winburn, 51 F.3d 1540 ( l l t h  Cir. 1995) (involving warrant- 

less entry into the plaintiffs home); D'Aguanno v. Gallagher, 50 F.3d 877 (11th Cir. 
1995) (involving warrantless search of persons and property). 

143. See, e.g., Cottrell v. Caldwell, 85 F.3d 1480, 1492 (11th Cir. 1996) (granting 
summary judgment for defendants because there was no constitutional violation); 
Post, 7 F.3d a t  1558 (applying reasonableness standard to defendant's perception a t  
the time of arrest). But see Thornton v. City of Macon, 132 F.3d 1395, 1400 ( l l th  
Cir. 1998) (afiirming denial of summary judgment because the Graham reasonable- 
ness test showed unlawful, excessive, non-deadly force); Smith v. Mattox, 127 F.3d 
1416, 1420 (11th Cir. 1997) (same). 

144. 490 U.S. 386 (1988). 
145. Graham, 490 U.S. a t  389. 
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a car. One of the officers shoved his face down against the hood 
of the car. Other officers then grabbed the plaintiff and threw 
him headfirst into a police car. At some point during the encoun- 
ter, the plaintiff sustained a broken foot, cuts on his wrists, a 
bruised forehead, and an injured shoulder. Thereafter, he devel- 
oped a chronic loud ringing in his right ear. The trial court 
granted a directed verdict for the defendants, holding that their 
conduct did not amount to a constitutional vi01ation.l~~ The 
Fourth Circuit afihned.14' The Supreme Court vacated the 
judgment and remanded on the ground that the Fourth Circuit 
had analyzed the case utilizing the wrong legal standard."' 
The Court of Appeals was directed to reconsider the issue "under 
the proper Fourth Amendment ~tandard.""~ The Supreme 
Court did not hold or even hint that the force used was unlaw- 
fill. 

In Cottrell v. Ca ld~e l l , ' ~~  two police officers were dis- 
patched to a residence following an emergency call. Upon arrival 
they learned from a woman on the scene that her grandson was 
suffering psychological problems and needed to be hospitalized. 
He was initially placed under arrest but a struggle ensued 
which lasted for approximately twenty minutes. During this 
struggle he struck the police officers, and one of them struck 
him. Other officers arrived and he was ultimately subdued and 
placed in handcuffs and leg restraints. Thereafter he was 
dragged out of his home and placed face down on the sidewalk. 
He was then placed in a police car with his feet on the rear seat 
and his head in the space between the front and rear seats. In 
this position he was unable to adequately inhale oxygen and 
died of "positional asphyxiation." The trial court denied the de- 
fendant police officer's motion for summary judgment.151 The 
Court of Appeals reversed on the ground that these facts did not 
reveal a constitutional violation at all.152 

146. Id. at 390-91. 
147. Id. at 391. 
148. Id. at 399. 
149. Id. 
150. 85 F.3d 1480 (11th Cir. 1996). 
151. Cottrell, 85 F.3d at 1484. 
152. Id. 85 F.2d at 1492. 
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In Brown v. City of Hialeah,lS3 the plaintiff filed suit alleg- 
ing that the defendant police officers used excessive force in con- 
nection with his arrest for drug-related offenses following a 
"reverse sting" operation, during which the plaintiff and an 
accomplice pointed a gun a t  an undercover officer and an infor- 
mant in an attempted "drug rip-off and then tied them up and 
threatened to kill them. Other officers entered the building and 
rescued the officer and the informant. At trial the excessive force 
claims against all but three of the police officers were dis- 
missed.154 A jury ruled in favor of the remaining 0ffi~ers. l~~ 
On appeal the plaintiff contended that errors in evidentiary rul- 
ings required a new trial.156 The Eleventh Circuit agreed; sig- 
nificantly, however, it made no determination on the issue of 
liability or qualified immunity.167 

In Post v. City of Fort La~cEerdale,'~~ a police officer arrest- 
ed the owner of a restaurant for violating the city building code. 
While the officer was making the arrest, the plaintiff, who was 
the manager of the restaurant, began inciting bystanders and 
threatening the officer, and continued this after being instructed 
by the officer to be quiet. The officer then arrested the plaintiff 
for obstruction. He briefly placed the plaintiff in a choke hold, 
handcuffed him, took him outside the restaurant and pushed 
him against the wall. Again, the question of whether the force 
used was un1awi'h.l was never reached.15' Instead, the Eleventh 
Circuit held that the officer was entitled to qualified immunity 
because the law was not clearly established that his conduct was 
unlawful.'60 

In Courson v. McMillian,lG1 a deputy sheriff, who had been 
conducting surveillance of marijuana fields noticed a dark, four- 
wheel drive vehicle in the vicinity of these fields. He pulled over 

153. 30 F.3d 1433 (11th Cir. 1994). 
154. Brown, 30 F.3d at 1435. 
155. Id. 
156. Id. 
157. Id. at 1438. 
158. 7 F.3d 1552 (llth Cir. 1993), modified, 14 F.3d 583 (11th Cir. 1994). Accord 

Jones v. City of Dothan, 121 F.3d 1456 (llth Cir. 1997). 
159. See Post, 7 F.3d at 1561. 
160. See id. 
161. 939 F.2d 1479 (11th Cir. 1991). 
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a similar-looking vehicle in which the plaintiff was a passenger 
after it passed him in a no-passing zone while exceeding the 
speed limit. Because it was night, he requested that the plaintiff 
and two others exit the car, but they did not. He made a second 
request, but only the driver left the vehicle. He made a third 
request, at  which time the plaintiff and the other passenger 
exited. They approached the deputy, who was alone, and he 
drew a shotgun from his patrol car. One of the other occupants 
became verbally abusive and belligerent, and challenged the 
deputy's authority to stop them. In response, the deputy pointed 
the shotgun toward them and instructed all three to lie face 
down on the ground until backup units arrived approximately 
thirty minutes later. The plaintiff was not touched or harmed in 
any way. The trial court denied the deputy's motion for summa- 
ry judgment,162 but the Eleventh Circuit reversed and held 
that the deputy was entitled to qualified immunity because the 
deputy "used no unreasonable force with respect to [the plaintiffl 
and her companions."163 The court reasoned that Fourth 
Amendment case law had condoned pointing weapons a t  persons 
in connection with investigatory stops relating to drug offens- 
es.164 

None of these cases clearly establish the law with regard to 
the use of non-deadly force, or otherwise establish a "bright line" 
between legal and illegal conduct. Even though Cottrell and 
Courson hold that the actions of the police officers were la*, 
they do not dictate what is unlawful.165 

Graham's "reach and limits [have] not been defined in this 
circuit, particularly in [this] context. 'The bright line of "clearly 
established law" remainrs] to be staked out by a process of inclu- 
sion and exclusion in individual [concrete] cases.'"166 Moreover, 
even as the available pool of relevant case law expands in the 
future, there will rarely be cases involving "materially similar" 

162. Courtton, 939 F.2d at 1485. 
163. Id. at 1496. 
164. Id. 
165. See id.; Cottrell v. Caldwell, 85 F.3d 1480, 1492 (11th Cir. 1996). 
166. Adams v. St. Lucie County Sheriffs Dep't, 962 F.2d 1563, 1576 (11th Cir. 

1992) (Edmondson, J., dissenting) (citing Barts v. Joyner, 865 F.2d 1187, 1194 (11th 
Cir. 1989)), vacated and dissent's reasoning approved en bane, 982 F.2d 472 (11th 
Cir. 1993). 
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facts. As the Eleventh Circuit has noted, "when presented with 
allegations that a police officer used excessive force in the appre- 
hension of a suspect, the federal courts must assess the reason- 
ableness of the officer's actions in light of the essentially unique 
factual circumstances accompanying the arrest."'67 Likewise, in 
Courson v. M~Millian, '~~ the court observed that, "[tlhe facts of 
each case obviously are critical in determining when force is 
exce~~ive." '~~ 

A reasonable police officer-and any lawyer-perusing the 
case law for precedent will almost always find a constitutionally 
significant, factual distinction insofar as the amount and type of 
non-deadly force used and the circumstances encountered by the 
police officer on the scene, including, but not limited to, the 
severity of the crime at issue, the level of the threat to safety, 
and the conduct of the suspect.170 

Therefore, until a substantial number of "reported cases 
testing the boundaries and details"'" of "unreasonablenessn 
further illuminate the contours of that legal norm, police officers 
who utilize non-deadly force should be entitled to summary 
judgment based on qualified immunity with regard to individual 
capacity claims under 42 U.S.C. 5 1983. 

VI. APPLICATION IN DEADLY FORCE CASES 

The body of deadly force case law is much larger than that 
of non-deadly force. Moreover, unlike the non-deadly force con- 
text, there are at least a few deadly force cases which clearly 
establish unlawfulness by holding that particular conduct is 

167. Ken v. City of West Palm Beach, 875 F.2d 1546, 1558 (11th Cir. 1989) 
(emphasis added) ("Such determinations cannot be made en masse, and such suits 
therefore are especially unsuited to class disposition."). 

168. 939 F.2d 1479 (11th Cir. 1991). 
169. Courson, 939 F.2d a t  1495 n.26. See also Harrell, 22 F.3d 1570, 1578 (11th 

Cir. 1994) (Dubina J., dissenting), vacated and dissent's reasoning approved on reh'g, 
41 F.3d 1494 (quoting Graham v. Connor, 490 U.S. 386, 396 (19891, quoting Tennes- 
see v. Garner, 471 U.S. 1, 8-9 (1985)) ("[Tlhe question is 'whether the totality of the 
circumstances justifie[sl a particular sort o f .  . . seizure."). 

170. Cf. Courson, 939 F.2d a t  1496 ("Officers react to circumstances that they 
encounter and the conduct of detainees may dictate a particular officer's response."). 

171. Harris v. Coweta County, 21 F.3d 388, 393 (11th Cir. 1994). 
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unconstitutional under the Fourth Amendment's reasonableness 
standard.'I2 However, the full contours of the legal norms to be 
applied are still to be decided. 

The only United States Supreme Court decision in this 
context was in Tennessee v. Garner,173 a case involving the 
night-time burglary of a home. Following the arrival of police 
officers, the suspect left the home and ran across the backyard, 
crouching at a chain link fence a t  the edge of the yard. The po- 
lice, who believed the suspect to be unarmed, ordered him to 
halt, at which time the suspect attempted to climb the fence. For 
the sole purpose of preventing the suspect's escape, a police 
officer, Hymon, shot the suspect in the back of the head. The 
District Court and the Sixth Circuit held that the police officer 
was entitled to qualified immunity because he had acted in 
reliance on a state fleeing felon statute.'I4 The case was ap- 
pealed to the Supreme Court on the issue of the constitutionality 
of that statute under the Fourth A~nendment.'~~ The Court 
held that the statute was unconstitutional as applied.'I6 The 
Court explained that the facts did not justify the use of deadly 
force because "Hymon did not have probable cause to believe 
that Garner, whom he correctly believed to be unarmed, posed 
any physical danger to himself or  other^.""^ 

In Pruitt v. City of M o n t g ~ m e r y , ~ ~ ~  the police were called to 
the scene of a reported night-time burglary of a commercial 
building. When a police officer, Kidd, went behind the building, 
a suspect came out from behind some bushes and initially ap- 
proached or "came atn Kidd before attempting to flee. Kidd 
yelled "halt, policen several times, but the suspect ignored these 
commands and continued running. Kidd then shot the suspect, 
who had already crossed a ditch, in the buttocks area with his 
shotgun. As in Garner, the sole reason given by the police officer 

172. Compare Samples v. City of Atlanta, 846 F.2d 1328 ( l l th  Cir. 1988) (ap- 
plying due process standards), with Clark v. Evans, 840 F.2d 876 (11th Cir. 1988) 
(applying Eighth & Fourteenth Amendment standards), and Acoff v. Abston, 762 
F.2d 1543 ( l l th Cir. 1985) (holding that factual disputes existed). 

173. 471 U.S. 1 (1985). 
174. Garner, 471 U.S. at 5. 
175. Id. at 6. 
176. Id. at 22. 
177. Id. at 20-21. 
178. 771 F.2d 1475 (11th Cir. 1985). 
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for using deadly force was to prevent the suspect's escape.179 
The plaintiff voluntarily dismissed the police officer from the 
case, apparently based on the likelihood that he would be enti- 
tled to qualified immunity due to his reliance on the state flee- 
ing felon statute.lsO However, the District Court granted sum- 
mary judgment to the plaintiff on his claim against the City of 
Montgomery.lB1 The Eleventh Circuit m e d ,  holding that 
the police officer engaged in an unconstitutional use of deadly 
force because Kidd's subjective fear had already passed and his 
only purpose in shooting was to stop Pruitt.lB2 

In Gilmere v. City of Atlanta,la3 police responded to a call 
regarding an intoxicated driver who had threatened another 
motorist with a handgun after a near collision. The suspect was 
in his home when the police arrived at approximately 500 p.m. 
When the suspect came to the door, the police officers grabbed 
him and led him toward their patrol car. The suspect attempted 
to flee but was subdued. He tried to escape a second time, "flail- 
ing his arms about."lS4 A scuffle ensued, during which the sus- 
pect was struck on the head several times with either open 
palms or fists. The officers eventually got the suspect to their 
patrol car. However, at that point the suspect wrenched free and 
grabbed one of the officer's revolvers. The revolver became dis- 
lodged and fell to the ground. The suspect then lunged at one of 
the officers, Sampson, who pulled his gun and fired two shots 
into the suspect's abdomen. After a bench trial the District 
Court held that the officers had used excessive force.la5 Appar- 
ently, the qualified immunity defense was not raised.lS6 A ma- 
jority of the Eleventh Circuit, sitting en banc, held that the use 
of deadly force was unreasonable because the police officer's rea- 
sonable fear of bodily injury was somehow tainted by the fact 
that the suspect's conduct was justified by the officers' having 

179. Pruitt, 771 F.2d at 1477. 
180. Id. at 1478 n.6. 
181. Id. at 1477-78. 
182. Id. at 1483 & n.14. 
183. 774 F.2d 1495 (11th Cir. 1985) (en banc). 
184. Gilmere, 774 F.2d at 1497. 
185. Id. 
186. Id. 
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earlier physically abused the suspect during his efforts to resist 
arrest.''' Current Chief Judge 'Sjoflat dissented on this 
issue.'88 Although Gilmere, which is a pre-Graham decision, 
has never been expressly overruled on this issue, Judge 'Sjoflat's 
dissent appears to have pre~ai1ed.l~~ 

Finally, in Lundgren v. McDankl,lSo the last Eleventh Cir- 
cuit decision to actually hold that the use of deadly force was 
unconstitutional, deputies investigated what they believed to be 
a night-time burglary of a store. The police testified that upon 
entering the store they were fired upon and returned fire, shoot- 
ing and killing one of two suspects. The surviving suspect, who 
happened to be the wife of the store's owner (who was the shoot- 
ing victim), testified that the police fmed at them but that she 
and her husband never fired a shot. A jury ruled in favor of the 
plaintiff and the Eleventh Circuit affirmed and also held that 
the deputies were not entitled to qualified immunity because a 
jury could reasonably conclude that "the officers without provo- 
cation shot at a nondangerous s~spect."'~' 

Garner, Pruitt, and Lundgren clearly establish the law ap- 
plicable to the facts facing the officers in each case and they 
each have common factual denominators. First, each involved 
the use by the police officers of a gun. Second, each involved 
suspected property crimes. Third, the suspect was not threaten- 
ing the officers at the time deadly force was used. The u n l a f i -  
ness of the use of deadly force under these circumstances is 
clearly established. 

However, these cases do not clearly establish the u n l a f i -  
ness of the use of deadly force when any of these factors are not 
present. For example, what if the police officer does not use a 
gun? In Adams v. St. Luck County Sheriffs Dept.,lg2 deputies 
rammed a petty theft suspect's vehicle during a high speed 

187. Id. at 1501. 
188. Id. at 1510 n.17 (Tjoflat, J., dissenting). 
189. See, e.g., Menuel v. City of Atlanta, 25 F.3d 990, 997 (11th Cir. 1994) ("In 

this sense, the police officer always causes the trouble. But it is trouble which the 
police officer is sworn to cause, which society pays him to cause and which, if kept 
within constitutional limit., society praises the officer for causing."). 

190. 814 F.2d 600 (11th Cir. 1987). 
191. Lundgren, 814 F.2d at 603. 
192. 962 F.2d 1563 (llth Cir. 1992), vacated and dissent's reasoning approved en 

banc, 998 F.2d 923 (llth Cir. 1993). 
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chase, causing the vehicle to leave the roadway and hit a tele- 
phone pole and a house, and killing an occupant of the vehicle. 
The Eleventh Circuit held that the deputies were entitled to 
qualified immunity.lg3 The Court distinguished Garner, stating 
that "given Garner's facts, Garner stands chiefly for the proposi- 
tion that a 'police officer's fatal shooting of a fleeing suspect 
constituted a Fourth Amendment "sei~ure,‘"'"~~ whereas "[a] 
police car's bumping a fleeing car is, in fact, not much like a 
policeman's shooting a gun so as to hit a person."lg5 In addi- 
tion, Adums involved the commission by the suspect of a serious 
crime, a factor which, according to the court, also distinguished 
the case from Garner.lg6 

Likewise, in Harrell v. Decatur Co~nty,'~' a deputy 
stopped a weaving motorist and arrested him for driving under 
the influence of alcohol. While the deputy was handcuffing the 
suspect, the suspect attacked the deputy. Following a struggle, 
during which the suspect hit the deputy with his flashlight sev- 
eral times, the suspect got in his car. The deputy followed and 
shot the suspect three times through the passenger side window. 
The Eleventh Circuit held that the deputy was entitled to quali- 
fied immunity because of "the combined facts that [the suspect] 
had been driving while intoxicated and had just committed a 
felony against a law enforcement officer that involved a signif- 
cant threat of death or serious physical injury. . . . "lg8 

Finally, Garner and its progeny have also been distin- 
guished from cases in which the police officer uses deadly force 
in seK-defense. In Menuel v. City of Atlanta,lg9 the Eleventh 
Circuit held that the shooting of a mentally deranged person, 
who had previously lunged at police with a knife and who fired 

193. Adum, 998 F.2d at 923 (citing Judge Edmondson's earlier dissent, 962 F.2d 
at 1573-79). 

194. Adam, 962 F.2d at 1574 (citations omitted). 
195. Id. at 1577. 
196. Id. at 1577-78. 
197. 22 F.3d 1570 (11th Cir. 19941, vacated and dissent's reasoning approved on 

nehearing, 41 F.3d 1494 (11th Cir. 1995). 
198. Harrell, 22 F.3d at 1581. Accord Montoute v. Carr, 114 F.3d 181, 182-83 

(11th Cir. 1997) (granting qualified immunity to oficers who shot suspect after sus- 
pect fired sawed-off shotgun and fled). 

199. 25 F.3d 990 (11th Cir. 1994). 
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a t  the police in a darkened room, was constitutional as a matter 
of law.2w Similarly, in O'Neal v. DeKalb the shoot- 
ing of a deranged hospital patient was also held to be constitu- 
tional as a matter of law where the patient rushed at officers 
with a knife.202 

In sum, the law is clearly established that shootings of un- 
armed property crime suspects who have not threatened the 
officer or others are unconstitutional. Except for this fact situa- 
tion, however, police officers should be entitled to qualified im- 
munity for the use of deadly force because the law is not other- 
wise clearly established. 

Even in cases where the law is clearly established, there is 
still room for argument that the police officer is entitled to quali- 
fied immunity where his use of deadly force was based on a 
reasonable but mistaken belief or perception with respect to the 
facts under which he was acting. For example, if the police offi- 
cer reasonably but mistakenly believed that the suspect was 
guilty of the commission of a dangerous crime, or that the sus- 
pect was armed or threatening the officer, the plaintiff will be 
unable to carry his burden of proving that a reasonable police 
officer would not have believed that the use of force was lawfiil. 
This argument is particularly compelling in the context of inves- 
tigatory stops and arrests, where the police officer's ability to 
accurately perceive the facts may be impaired by darkness or 
the speed at which the events evolve. 

WI. RAISING THE DEFENSE AT THE PLEADING STAGE 

Like other government officials, police officers can and 
should raise the defense of qualified immunity repeatedly at 
successive stages in the litigation.203 During the pretrial stage, 
the issue may be decided by the court in three ways: (1) on a 
motion to dismiss for failure to state a claim, (2) on a motion for 
judgment on the pleadings; and (3) on a summary judgment 

200. Menuel, 25 F.3d at 997. 
201. 850 F.2d 653 (11th Cir. 1988). 
202. O'Neal, 850 F.2d at 654. 
203. See Behrens v. Pelletier, 516 U.S. 299, 306 (1996); Oladeinde v. City of 

Birmingham, 963 F.2d 1481, 1487 (11th Cir. 1992) (noting that the defense may be 
asserted throughout the proceedings). 
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m ~ t i o n ? ~  
According to the Eleventh Circuit, it is "imperative" that the 

question of qualified immunity be decided as early as possible in 
the lawsuit on one of these pretrial motions.205 The rationale is 
that the underlying purpose of qualified immunity is to not only 
provide immunity from liability, but also immunity from litiga- 
tion, including discovery and t r i a l ?06  Immunity "is effectively 
lost if a case is erroneously permitted to go to trial."207 

A. Motion to Dismiss 

In ruling on a motion to dismiss, it is the officer's conduct as 
alleged in the complaint that is scrutinized for objective legal 
reas~nableness.~"~ It is unclear whether a heightened pleading 
standard, requiring a claimant to set forth in detail the facts 
upon which he bases his claim, is to be a~plied.~" Irregardless, 
in the case of a pro se action, the court must liberally construe 
the complaint.210 

In general, the motion should be granted if, taking the alle- 

204. Ansley v. Heinrich, 925 F.2d 1339, 1347 (11th Cir. 1991); Bennett v. Parker, 
898 F.2d 1530, 1535 n.2 ( l l th  Cir. 1990) (Tjoflat, J., concurring). See also Nolen v. 
Jackson, 102 F.3d 1187, 1189 ( l l t h  Cir. 1997) (allowing consideration of motion to 
dismiss following pretrial hearing). 

205. Cottrell v. Caldwell, 85 F.3d 1480, 1487 (11th Cir. 1996); Hill v. DeKalb 
Regional Youth Detention Center, 40 F.3d 1176, 1184 & n.15 ( l l th  Cir. 1994) 
(discouraging delay by defense counsel in raising the issue); Bank of Jackson County 
v. Cherry, 980 F.2d 1362, 1369 (11th Cir. 1993) ("[Ilts determination on summary 
judgment is strongly favored."); Sims v. Metropolitan Dade County, 972 F.2d 1230, 
1234 ( l l th  Cir. 1992); Ansley, 925 F.2d at 1348. See also Jordan v. Doe, 38 F.3d 
1559, 1564 n.3 ( l l th  Cir. 1994) (noting that qualified immunity ordinarily should be 
decided long before trial). 

206. Cottrell, 85 F.3d a t  1481; Hill, 40 F.3d a t  1184 n.15. 
207. Sims, 972 F.2d a t  1233. 
208. Behrens, 516 U.S. 299 (1996). 
209. Compare Leatherman v. Tarrant County Narcotics Intelligence and Coordi- 

nation Unit, 507 U.S. 163 (1993) (leaving the question open), with Doe v. Hillsboro 
Indep. Sch. Dist., 81 F.3d 1395, 1402 n.23 (5th Cir. 1996) (applying the standard); 
OZmkinde, 963 F.2d a t  1485 (same); Arnold v. Board of Educ. of Escambia County, 
880 F.2d 305 (11th Cir. 1989) (same); Marx v. Gunbinner, 855 F.2d 783, 788 n.7 
(11th Cir. 1988) (same); Arrington v. Dickerson, 915 F. Supp. 1516, 1520, 1522 (M.D. 
Ala. 1996) (same). 

210. Powell v. Lennon, 914 F.2d 1459, 1463 ( l l th  Cir. 1990). 
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gations of the complaint in the light most favorable to the plain- 
t=, the plaintiff could prove no set of facts entitling him to re- 
lief.211 More specifically, unless the plaintiff's allegations state 
a violation of clearly established law, a government official is 
entitled to dismissal before the commencement of discovery.212 

However, a few courts have expressed reticence in granting 
motions to dismiss despite the fact that immunity is also intend- 
ed to apply to discovery. They have held that if substantial fac- 
tual development is necessary before the district court can iden- 
t@ the set of facts implicating a clearly established law that the 
defendant allegedly violated, a ruling on the qualified immunity 
issue should be deferred until discovery develops these facts?l3 

If the motion is not granted, the government official will be 
required to answer the complaint. The defense of qualified im- 
munity must be specially pled as an affirmative defense?l4 or 
it will be deemed to have been waived.215 

-- -- -- 

211. See Brower v. County of Inyo, 489 U.S. 593 (1989); Powell, 914 F.2d a t  
1463; Fundillar v. City of Cooper City, 777 F.2d 1436, 1439 (11th Cir. 1985). 

212. Siegert v. Gilley, 500 U.S. 226, 231 (1991); Mitchell v. Forsyth, 472 U.S. 
511, 526 (1985); Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) ("Until this thresh- 
old immunity question is resolved, discovery should not be allowed."); Nolen v. Jack- 
son, 102 F.3d 1187, 1190 ( l l th  Ci. 1997); Williams v. Alabama State Univ., 102 
F.3d 1179, 1182 ( l l th  Cir. 1997); Wooten v. Campbell, 49 F.3d 696, 699 (11th Cir. 
1995); Fortner v. Thomas, 983 F.2d 1024, 1028 (11th Cir. 1993); Oladeinde v. City of 
Birmingham, 962 F.2d 1481, 1485 ( l l th  Cir. 1992); Jasinski v. Adams, 781 F.2d 843, 
845 (11th Cir. 1986); Flinn v. Gordon, 775 F.2d 1551, 1553 (11th Cir. 1985). 

213. See Andreu v. Sapp, 919 F.2d 637, 639 (11th Cir. 1990). See also Okzdeinde, 
963 F.2d a t  1487 (denying qualified immunity on motion to dismiss because of the 
limited record). 

214. Siegert, 500 U.S. a t  231; Harlow, 457 U.S. a t  815; Gomez v. Toledo, 446 
U.S. 635, 640 (1980); L.S.T., Inc., v. Crow, 49 F.3d 679, 683 n.7 (11th Cir. 1995); 
Courson v. McMillian, 939 F.2d 1479, 1486 (11th Cir. 1991); Williams v. City of 
Albany, 936 F.2d 1256, 1259 ( l l th  Cir. 1991); Hutton v. Strickland, 919 F.2d 1531, 
1536 ( l l th  Cir. 1990); Nicholson v. Georgia Dep't of Human Resources, 918 F.2d 
145, 146 (11th Cir. 1990); Hudgins v. City of Ashburn, Ga., 890 F.2d 396, 402 (11th 
Cir. 1989); Wilson v. Attaway, 757 F.2d 1227, 1246 ( l l th  Cir. 1985); Berdin v. 
Duggan, 701 F.2d 909, 913 n.13 ( l l th  Cir. 1983); Espanola Way Corp. v. Meyerson, 
690 F.2d 827, 830 ( l l th  Cir. 1982). 

215. Hill v. DeKalb Reg1 Youth Detention Ctr., 40 F.3d 1176, 1184 (11th Cir. 
1994); Moore v. Morgan, 922 F.2d 1553, 1557 (11th Cir. 1991). 
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B. Motion for Summary Judgment 

The government official bears the initial burden of inform- 
ing the trial court of the basis for a motion for summary judg- 
ment, and identifjing those portions of the record which demon- 
strate the absence of a genuine issue of material fact. The plain- 
tiff must then adduce specific facts showing there is a genuine 
issue of material fact regarding whether the defendant's conduct 
violated clearly established law.216 Because qualified immunity 
also protects government officials from the burdens of 
"broadranging discovery disruptive to effective g~vernment,"~~' 
the trial court may restrict discovery to that issue or even deny 
discovery altogether.218 This will obviously have an adverse ef- 
fect on the plaintiffs ability to oppose the motion. 

When faced with a motion for summary judgment based on 
qualified immunity, the trial court must determine whether 
there is a genuine issue of material fact as to whether the gov- 
ernment official committed conduct that violated clearly estab- 
lished law. This analysis can be broken down into six steps. 

First, what was the government official's conduct and 
knowledge a t  the time of that conduct? The trial court must 
examine the pleadings, depositions, and affidavits and identify 
precisely the official's relevant actions and knowledge at the 
time of the conduct.219 In case of factual disputes with regard 

216. L.S.T., Inc., 49 F.3d a t  684; Andreu v. Sapp, 919 F.2d 637, 639 (11th Cir. 
1990); Peppers v. Coates, 887 F.2d 1493, 1498 ( l l th  Cir. 1989); Rich v. Dollar, 841 
F.2d 1558, 1562 (11th Cir. 1988) ("[Tlhe plaintifflappellee cannot rely on the factual 
basis alleged in his complaint."). 

217. Hams v. Coweta County, 21 F.3d 388, 390 (11th Cir. 1994). 
218. Caraballo-Sandoval v. Honsted, 35 F.3d 521, 524 ( l l th  Cir. 1994) (noting 

that the trial court properly stayed discovery). See also Wicks v. Mississippi State 
Employment Services, 41 F.3d 991, 996-97 (5th Cir. 1995) (allowing interlocutory 
appeal of district court's failure to stay discovery). 

219. See McMillian v. Johnson, 88 F.3d 1554, 1570 ( l l th  Cir. 1996), modified, 
101 F.3d 1363 ( l l t h  Cir. 1996); Dolihite v. Maughon, 74 F.3d 1027, 1041 ( l l th  Cir. 
1996) ("taking the facts known to the particular defendant"), cert. denied, Dolihite v. 
King, 117 S. Ct. 185 (1996); Johnson v. Clifton, 74 F.3d 1087, 1091 (11th Cir. 1996); 
Swint v. City of Wadley, 51 F.3d 988, 995 (11th Cir. 1995) ('We look to . . . the 
information possessed by the official a t  the time the conduct occurred.") (citing 
Hardin v. Hayes, 957 F.2d 845, 848 ( l l th  Cir. 1992)); Lassiter v. Alabama A & M 
Univ., 28 F.3d 1146, 1150 (11th Cir. 1994) ("courts judge the acts of defendant gov- 
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to that conduct or knowledge, the trial court assumes as correct 
the facts in the record which are most favorable to the plain- 

Thus, the mere existence of a factual dispute between 
the parties is insufficient to avoid a summary judgment.''l 

Second, does the conduct constitute a violation of currently 
applicable law?= Third, was this conduct within the officer's 
discretionary a~thor i ty? '~  Fourth, was the applicable law 
"clearly established" a t  the time in question?224 Summary judg- 
ment should be granted if the plaintiff fails to demonstrate that 
the law was clearly establi~hed?~' regardless of factual dis- 

ernment officials against the law and facts a t  the time defendants acted, not by 
hindsight, based on later eventsn); Harris, 21 F.3d a t  391-93. 

220. Behrens v. Pelletier, 516 U.S. 299, 313 ("facts the district court, in the light 
most favorable to the nonmoving party, likely assumedn) (citing Johnson v. Jones, 
515 U.S. 304, 319 (1995)); Almond v. DeKalb County, Ga., 103 F.3d 1510, 1511 n.1 
( l l th  Cir. 1997) ("resolving disputes in Plaintiffs favor and giving Plaintiff the bene- 
fit of all reasonable inferences"); Cottrell v. Caldwell, 85 F.3d 1480, 1486 (11th Cir. 
1996); Swint, 51 F.3d a t  992; Belcher v. City of Foley, 30 F.3d 1390, 1394 n.4 (11th 
Cir. 1994); Post v. City of Fort Lauderdale, 7 F.3d 1552, 1559 n.8 (11th Cir. 1993) 
('%he issue material to qualified immunity is whether a reasonable officer in Seller- 
Sampson's place could have thought the facts were such that he could reasonably 
conclude that Lirio was committing or was about to attempt, acts of obstruction or 
resistance"), modified, 14 F.3d 583 (11th Cir. 1994); Andreu, 919 F.2d a t  639. 

221. Adams v. St. Lucie County Sheriffs Dep't, 998 F.2d 923 (11th Cir. 1993); 
Burrell v. Board of Trustees, 970 F.2d 785, 787-88 (11th Cir. 1992); Moore v. 
Gwinnett County, 967 F.2d 1495, 1498 n.1 (11th Ci. 1992); Ansley v. Heinrich, 925 
F.2d 1339, 1348 ( l l th  Cir. 1991); Courson v. McMillian, 939 F.2d 1479, 1487 (11th 
Cir. 1991); Hutton v. Strickland, 919 F.2d 1531, 1536 (11th Cir. 1990); McDaniel v. 
Woodard, 886 F.2d 311, 313 (11th Cir. 1989); Harrell v. United States, 875 F.2d 
828, 831 ( l l th  Cir. 1989) ("there is no evidence that Lt. Atkin knew any of this a t  
the time he actedn); Rich, 841 F.2d a t  156465; Clark v. Evans, 840 F.2d 876, 881 
( l l t h  Cir. 1988). 

222. Siegert v. Gilley, 500 U.S. 226, 232 (1991); Cottrell, 85 F.3d a t  1490 ; Lenz 
v. Winburn, 51 F.3d 1540, 1545-50 ( l l t h  Cir. 1995); Swint, 51 F.3d a t  1000; Wooten 
v. Campbell, 49 F.3d 696, 699-701 ( l l t h  Cir. 1995); Eubanks v. Gerwen, 40 F.3d 
1157, 1160-61 ( l l th  Cir. 1994); Caraballo-Salldval, 35 F.3d a t  525; Spivey v. Elliott, 
29 F.3d 1522, 1524 (11th Cir. 1994). 

223. Dolihite, 74 F.3d a t  1040 n.21. 
224. Behrens, 516 U.S. a t  313 ("the issue whether the federal right allegedly in- 

fringed was 'clearly establishedm); Howell v. Evans, 922 F.2d 712, 718 (11th Cir. 
1991), vacated purswnt to settlement, 931 F.2d 711 (11th Cir. 1991); Hutton v. 
Strickland, 919 F.2d 1531, 1538 (11th Cir. 1990). 

225. Suissa v. Fulton County, Ga., 74 F.3d 266, 269-70 (11th Cir. 19961, Haney 
v. City of Cumming, 69 F.3d 1098, 1102 (11th Cir. 19951, McCoy v. Webster, 47 
F.3d 404, 408 ( l l th  Cir. 1995) (noting that the plaintiff failed to cite a case in 
which similar conduct was held to be unlawful); Spivey, 41 F.3d a t  1499 ("Once it is 
determined that there is no clearly established right, the Court could well leave for 
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p u t e ~ . ~ ~ ~  
Fifth, assuming the law was established, did the defendant 

violate that law?227 If so, or if a genuine issue of fact must be 
resolved to determine this, the defendant is not entitled to sum- 
mary judgment based upon qualified immunity.228 

Sixth, assuming that the law was clearly established and 
that the defendant violated that law, could a reasonable govern- 
ment official have believed his or her actions were lawful in 
light of that clearly established law and the information ~pos- 
sessed by the government official a t  the time the conduct oc- 
c ~ r r e d ? ~ ~  

another day the determination as to whether there is such a right."). 
226. Burrell, 970 F.2d a t  787-88; Moore, 967 F.2d at  1498 n.1; Ansley, 925 F.2d 

at 1348; Wright v. Whiddon, 951 F.2d 297 (11th Cir. 1992); Courson, 939 F.2d a t  
1497; Hutton, 919 F.2d a t  1536; McDaniel, 886 F.2d a t  313; Rich, 841 F.2d a t  1564- 
65. 

227. Dolihite, 74 F.3d a t  1040 ('The qualified immunity analysis requires the 
court to determine whether a defendant violated clearly established constitutional 
law."); Eubanks, 40 F.3d a t  1160; Post v. City of Fort Lauderdale, 7 F.3d 1552, 1557 
( l l t h  Cir. 1993) ("No evidence showed that Sellers-Sampson, Hurley, a t  Danziger 
had anything to do with the decision whether or not to prosecute Lirio."), modified, 
14 F.3d 583 ( l l th  Cir. 1994). 

228. Swint v. City of Wadley, 51 F.3d 988, 1000 (11th Cir. 1995); Kelly v. Curtis, 
21 F.3d 1544, 155455 ( l l t h  Cir. 1994); Harris v. Coweta County, 5 F.3d 507, 509 
(11th Cir. 1993), superseded on reh'g, 21 F.3d 388 (11th Cir. 1994); McKimey v. 
DeKalb County, Ga., 997 F.2d 1440, 1443 (11th Cir. 1993); Yeldell v. Cooper Green 
Hosp., Inc., 956 F.2d 1056, 1064 ( l l th  Cir. 1992); Sammons v. Taylor, 967 F.2d 
1533, 1538-39 ( l l th  Cir. 1992); Herren v. Bowyer, 850 F.2d 1543, 1544 (11th Cir. 
1988); Rich, 841 F.2d a t  1565 (11th Cir. 1988). 

229. Behrens, 516 U.S. at  313 (Were the District Court's denial of petitioner's 
summary judgment motion necessarily determined that certain conduct attributed to 
petitioner (which was controverted) constituted a violation of clearly established 
law.''); Dolihite, 74 F.3d at  1041; Johnson v. Clifton, 74 F.3d 1087, 1091 ( l l th  Cir. 
1996); Tindal v. Montgomery County Comm'n, 32 F.3d 1535, 1539 ( l l th  Cir. 1994); 
Harris v. Coweta County, 21 F.3d 388, 390 (11th Cir. 1994); Post, 7 F.3d a t  1558; 
Nicholson v. Georgia Dept. of Human Resources, 918 F.2d 145, 146-47 (11th Cir. 
1990); Peppers v. Coates, 887 F.2d 1493, 1498 (11th Cir. 1989); Harrell v. United 
States, 875 F.2d 828, 830 ( l l th  Cir. 1989) (applying "reasonable oEcer" standard); 
Edwards v. Gilbert, 867 F.2d 1271, 1273 (11th Cir. 19891, modified, Edwards v. 
Okaloosa County, 23 F.3d 358 (11th Cir. 1994); Clark v. Evans, 840 F.2d 876, 879- 
80 (11th Cir. 1988) (addressing deadly force). 
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C. Interlocutory Appeal of Denial of Pretrial Motion 

Normally, the denial of a pretrial motion is not appealable 
on an interlocutory basis. This is not the case where the motion 
is based on qualified immunity. 

Although an appellate court has no jurisdiction to review on 
an interlocutory basis the grant of summary judgment to a de- 
fendant on qualified immunity grounds,230 a trial court's pre- 
trial rejection of the qualified-immunity defens-whether based 
on substantive or procedural grounds-is a "final decision" sub- 
ject to immediate appeal under the general appellate jurisdiction 
statute, 28 U.S.C. 5 1291.231 NO certification pursuant to Rule 
54(b) or 28 U.S.C. 5 1192 is required even where the trial court's 
order did not dispose of claims or parties unaffected by qualified 
immunity.232 

Such an appeal may be taken on each occasion the court 
denies a pretrial motion which asserts the defense, and the 
government official is not confined to a single appeal.233 Thus, 
an unsuccessful appeal of the denial of a motion to dismiss does 
not preclude a later appeal of a denial of a motion for summary 
judgment.234 Theoretically, the case could "yo-yo" back and 
forth between the trial court and the appellate court if the trial 
court does not rule in the defendant's favor on the issue of quali- 
fied immunity. 

230. Cottrell v. Caldwell, 85 F.3d 1480, 1484 ( l l t h  Cir. 1996). 
231. Mitchell v. Fomyth, 472 U.S. 511, 530 (1985). See also Behrens, 516 U.S. a t  

313 (denying immunity based on factual conflict); McElroy v. City of Macon, 68 F.3d 
437, 438 (11th Cir. 1995) (denying immunity due to untimeliness); Howell v. Evans, 
922 F.2d 712, 717-18 ( l l th  Cir. 1991) (noting that the trial court did not mention 
qualified immunity). See also Jordan v. Doe, 38 F.3d 1559, 1563-64 (11th Cir. 1994) 
(noting that even a "postponement" of a decision on the immunity issue until after 
trial is appealable); Collins v. School Bd., 981 F.2d 1203, 1204-05 (11th Cir. 1993) 
(same). 

232. See Cottrell, 85 F.3d a t  1484; Haney v. City of Cumming, 69 F.3d 1098, 
1101 (11th Cir. 1995); Rogers v. Miller, 57 F.3d 986, 988 (11th Cir. 1995); Collins, 
981 F.2d a t  1205; Burrell v. Board of Trustees, 970 F.2d 785, 788 ( l l t h  Cir. 1992); 
Green v. Brantley, 941 F.2d 1146, 1150-51 ( l l th  Cir. 1991) (en banc); Howell, 922 
F.2d a t  723-24; Marx v. Gumbinner, 855 F.2d 783, 787 ( l l th  Cir. 1988) ("even 
though a claim for injunctive relief remains pending in the district court"); Flinn v. 
Gordon, 775 F.2d 1551, 1552 (11th Cir. 1985). 

233. Behrens, 516 U.S. a t  309. 
234. Id. Accord Cottrell, 85 F.3d a t  1487 n.4. 
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Conversely, a government official does not waive his quali- 
fied immunity defense by electing to forego an interlocutory 
appeaLrn5 The standard of review on appeal is "de novo," that 
is, review that substitutes the decision of the appellate court for 
the decision of the trial court, as if the appellate court had re- 
solved the motion in the first instance.% Whether reviewing 
the denial of a motion to dismissrn7 or a motion for summary 
judgment,238 the appellate court applies the same standard and 
method of analysis as the trial court. 

In exercising its interlocutory appellate jurisdiction, an 
appellate court has the option of either making its own determi- 
nation of the facts, accepting the facts as found by the trial 
court, or accepting those facts but supplementing them based on 
its own review of the record.=' In connection with appeals of 
denials of summary judgment motions, the appellate court has 
jurisdiction over the purely legal issue of whether, taking the 
facts in the light most favorable to the plaintiff, clearly estab- 
lished federal rights were ~ i o l a t e d . ~ ~  

The appellate court does not have jurisdiction to determine 
whether the government official actually committed the particu- 
lar act alleged by the plaintiff if that is the only question 
raised.=' Thus, if this "I did not do itn argument is the sole 
issue raised, the appeal will be dismissed.242 Moreover, the ap- 

235. See Hamm v. Powell, 874 F.2d 766, 770 ( l l th  Cir. 19891, modified, 893 F.2d 
293 (11th Cir. 1990). 

236. Menuel v. City of Atlanta, 25 F.3d 990, 994 n.7 (11th Cir. 1994). Accord 
Harris v. Board of Educ., 105 F.3d 591, 595 (11th Cir. 1997); Suissa v. Fulton Coun- 
ty, 74 F.3d 266, 269 ( l l t h  Cir. 1996); D'Aguamo v. Gallagher, 50 F.3d 877, 879 
(11th Cir. 1995); L.S.T., Inc., v. Crow, 49 F.3d 679, 683 (11th Cir. 1995). 

237. See Powell v. Georgia Dep't of Human Resources, 114 F.3d 1074 (11th Cir. 
1997); Oladeinde v. City of Birmingham, 963 F.2d 1481 ( l l t h  Cir. 1992); Powell v. 
Lemon, 914 F.2d 1459 (11th Cir. 1990). 

238. See Harrell v. Decatur County, 22 F.3d 1570 (11th Cir. 19941, vacated and 
dissent's reasoning approved on reh'g, 41 F.3d 1494 ( l l t h  Cir. 1995). 

239. See McMillian v. Johnson, 88 F.3d 1554, 1563 ( l l t h  Cir. 1996), modified, 
101 F.3d 1363 (11th Cir. 1996); Cottrell v. Caldwell, 85 F.3d 1480, 1486-87 (11th 
Cir. 1996). 

240. See Foy v. Holston, 94 F.3d 1528, 1531 n.3 (11th Cir. 1996); McMillian, 88 
F.3d a t  1562. 

241. See Johnson v. Jones, 515 U.S. 304, 312 (1995); Johnson v. Clifton, 74 F.3d 
1087, 1091 (11th Cir. 1996). 

242. See Jones, 515 U.S. a t  312; Clifton, 74 F.3d a t  1091. 
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pellate court does not have pendent jurisdiction to review issues 
other than qualified immunity or state law immunity from 
suit,243 such as the sufEciency of other claims against the ap- 
pealing government official,244 or against other par tie^."^ 
Thus, while the qualified immunity issue is on appeal, other 
parties must "cool their heels" and await its res~lution."~ 

If the appellate cou=t reverses the trial court's denial of the 
motion, the police officer is entitled to immunity and the case is 
at an end insofar as the section 1983 claim is ~oncerned.~~' Of 
course, if there are pendent state law claims, the trial court may 
either resolve them or elect to dismiss them without prejudice in 
the interest of judicial economy based on 28 U.S.C. 1 3 6 7 ( ~ ) . ~ ~ ~  
Government officials who do not initially prevail on appeal 
should strongly consider applying for rehearing en banc. In Ad- 
a m ~ , " ~  L a ~ s i t e r , ~ ~ ~  and the more recent case of Jenkins v. 
Talladega City Board of Education,251 the Eleventh Circuit re- 
versed or vacated panel decisions which were adverse to govern- 
ment officials and rendered favorable opinions in order to guar- 
antee uniformity on the application of qualified immunity princi- 
ples. 

If the appellate court ultimately affirms the denial of quali- 

- ---- 

243. See McMillian, 88 F.3d a t  1572 n.23; Cummings v. DeKalb County, 24 F.3d 
1349, 1352 ( l l th  Cir. 1994). 

244. See Hams v. Board of Educ. of Atlanta, 105 F.3d 591, 595-96 (11th Cir. 
19971, Nolen v. Jackson, 102 F.3d 1187, 1189-90 (11th Cir. 1997); Pickens v. 
Hollowell, 59 F.3d 1203, 1208 (11th Cir. 1995). 

245. Swint v. Chambers County Comm'n, 514 U.S. 35, 51 (1995); Hamilton v. 
Cannon, 80 F.3d 1525, 1527 n.3 ( l l th  Cir. 19961, vacated in part, 114 F.3d 172 
(11th Cir. 1997); Haygood v. Johnson, 70 F.3d 92, 95 (11th Cir. 1995); Swint v. City 
of Wadley, 51 F.3d 988, 1002-03 ( l l th  Cir. 1995). 

246. See Buckley v. Fitzsimmons, 20 F.3d 789, 799 (7th Cir. 1994). 
247. See Ansley v. Heinrich, 925 F.2d 1339, 1348 (11th Cir. 1991). 
248. See L.S.T., Inc. v. Crow, 49 F.3d 679, 685 (11th Cir. 1995); McCoy v. Web- 

ster, 47 F.3d 404, 406 n.3 ( l l th  Cir. 1995); Eubanks v. Gerwen, 40 F.3d 1157, 1161 
(11th Cir. 1994); Courson v. McMillian, 939 F.2d 1479, 1498 (11th Cir. 1991). But 
see Schmelz v. Monroe County, 954 F.2d 1540, 1543 n.3 (11th Cir. 1992) ("[Olur 
holding that the district court should have granted summary judgment on the quali- 
fied immunity issue in favor of the defendants will deprive the district court of ju- 
risdiction over the pendant state claim. Therefore, the claim will either have to be 
dismissed or transferred to the state courts."). 

249. 998 F.2d a t  923. 
250. 28 F.3d a t  1148. 
251. 115 F.3d 821, 822 ( l l th  Cir. 1997), cert. denied, 118 S.  Ct. 412 (1997). 
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fied immunity, the case goes to trial.252 A holding that the 
government official is not entitled to qualified immunity is not 
dispositive of whether the officer actually violated the plaintifl's 
constitutional rights and should be liable therefor. At trial, the 
official may produce evidence tending to contradict and rebut the 
plaintiffs allegations, thereby precluding recovery.26a 

VIII. RAISING THE DEFENSE AT THE 
AND POST-!I'RIAI, STAGE 

The denial of a pretrial motion asserting qualified immunity 
does not bar the issue from being raised at the trialsm Al- 
though early Eleventh Circuit decisions were to the contrary,256 
the law is now clear that qualified immunity may not be argued 
or mentioned to the jury as a defense to liability.256 Instead, it 
must be decided by the trial judge and may not be submitted for 
decision by the jury.%' If there are disputed issues of fact con- 
cerning qualified immunity that must be resolved,258 the court 
may (and must, if requested) utilize special jury interrogatories 
and special verdicts.%' 

The defense can be raised during the trial on a directed 
verdict motion or after the trial on a motion for judgment not- 
withstanding the ~erdict.'~" In deciding the motion, the trial 

252. Ansley, 925 F.2d a t  1348. 
253. See Foy v. Holston, 94 F.3d 1528, 1530 n.1 (11th Cir. 1996); Tindal v. Mont- 

gomery County Comm'n, 32 F.3d 1535, 1541 n.6 (11th Cir. 1994); Jasinski v. Adams, 
781 F.2d 843, 850 (11th Cir. 1986). 

254. See Swint v. City of Wadley, 51 F.3d 988, 992 (11th Cir. 1995). 
255. See, e.g., Wilson v. Attaway, 757 F.2d 1227, 1246-47 (11th Cir. 1985). 
256. Ansley, 925 F.2d a t  1348. 
257. See Cottrell v. Caldwell, 85 F.3d 1480, 1488 (11th Cir. 1996); Sims v. Metro- 

politan Dade County, 972 F.2d 1230, 1234 ( l l th  Ci. 1992); Stone v. Peacock, 968 
F.2d 1163, 1165-66 ( l l t h  Cir. 1992); Bailey v. Board of County Comm'rs of Alachua 
County, 956 F.2d 1112, 1126 n.17 (11th Cir. 1992). 

258. See Parker v. Williams, 855 F.2d 763, 772 ( l l th  Cir. 1988) (Tt is the rare 
case where applicable law turns on extraordinary circumstances requiring jury reso- 
lution."), superseded, 862 F.2d 1471 (11th Cir. 1989). 

259. See Cottrell, 85 F.3d a t  1487 (noting that "j interrogatories should be 
restricted to the who-what-when-where-why type of historical fact issues"); Kelly v. 
Curtis, 21 F.3d 1544, 1547 (11th Cir. 1994); Stone, 968 F.2d a t  1166. 

260. See Cottrell, 85 F.3d a t  1488; Kelly, 21 F.3d a t  1546. See, e.g., Lassiter v. 
Alabama A & M Univ., 28 F.3d 1146, 1148 (11th Cir. 1994) (affirming judgment as 
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court should consider all the evidence in the light most favorable 
to the plaintiff, and it may grant the motion unless there is a 
conflict in substantial evidence on whether a constitutional vio- 
lation 

A party who receives an adverse ruling on a motion for 
directed verdict or judgment notwithstanding the verdict may 
seek appellate review of that ruling in the usual manner follow- 
ing final judgment.262 In determining whether a trial court 
erred in denying a motion for directed verdict or for judgment 
notwithstanding the verdict, the appellate court applies the 
same standard as that applied by the trial court.263 

Police officers asserting the qualified immunity defense in 
excessive force cases in the Eleventh Circuit have great advan- 
tages. They can seek to limit discovery solely to the qualified 
immunity issue. They are free from the burden of demonstrating 
that the law was not clearly established at the time of the inci- 
dent in question. The current law is underdeveloped such that 
there really is very little "clearly established" law within the 
narrow definition given to that phrase by the Eleventh Circuit. 
The police officer is also not hamstrung by the existence of factu- 
al disputes between his version of the event and the plaintiff's. 

Furthermore, if the police officer does not prevail on the 
defense by way of a pretrial motion, he is not required to await 
the outcome of the trial before seeking redress in the appellate 

a matter of law for defendants); Wu v. Thomas, 996 F.2d 271, 273 (11th Cir. 1993) 
(allowing defendants to assert a qualified immunity defense &r attempt to recover 
damages); Sims v. Metropolitan Dade County, 972 F.2d 1230, 1234 (11th Cir. 1992) 
(holding that district court would not have erred in allowing the defendants to reas- 
sert the qualified immunity contention during trial); Martinez v. City of Opa-Locka, 
971 F.2d 708, 713 ( l l th  Cir. 1992) (denying defendant's defense of qualified immuni- 
ty raised in motion for j.n.0.v.); Davis v. Locke, 936 F.2d 1208, 1213 (11th Cir. 1991) 
(holding that district court did not err in refusing to grant defendants' motion for di- 
rected verdict and j.n.0.v. on the basis of qualified immunity); Hamm v. Powell, 874 
F.2d 766, 770 ( l l t h  Cir. 1989) (affirming district court's grant of directed verdict for 
appellants although defense was not invoked prior to trial). 

261. Von Stein v. Brescher, 904 F.2d 572, 578 (11th Cir. 1990). 
262. See Cottrell, 85 F.3d a t  1488. 
263. Von Stein, 904 F.2d a t  578. 
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courts, but instead, can file interlocutory appeals each time a 
pretrial motion based on that defense is denied or even deferred. 
Given the Eleventh Circuit's present stance that defendants are 
entitled to qualified immunity in all but exceptional cases, a 
police officer is likely to prevail in such an appeal. Thus, it is no 
surprise that one district judge has remarked that "a more ap- 
propriate name for this defense would be 'unqualified immuni- 
ty.-" 

264. Arrington v. Dickerson, 915 F. Supp. 1516, 1527 (M.D. Ala. 1996). 
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