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"Too many cooks spoil the broth." The warning of this adage 
might seem a little outdated when considering our society's new 
emphasis on teamwork and diversification. Indoctrination in this 
current philosophy validates and encourages multiple, differing 
viewpoints-leading to the conclusion that the more viewpoints 
participating in a group task, the better. However, a t  some 
point, the number of differing individual agendas will fail to re- 
sult in a unified solution. The group disregards the original goal, 
and the effort becomes a struggle over which individual agenda 
will dominate. Therefore, the old adage does still ring true in 
real life, many times with consequences much more serious than 
spoiled broth. 

The "too many cooks" scenario occurred recently in Ala- 
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bama, with the passage of major amendments to the Alabama 
Natural Death Act1 and the Alabama Durable Power of Attor- 
ney Because these statutes deal with difficult and contro- 
versial topics-ranging from the right-to-die to abortion-many 
different interest groups3 influenced the drafting and legislative 
handling of the amendments. The sometimes uncompromising 
viewpoints of the groups produced a new Natural Death Act that 
is disjointed and confusing to lawyers and laypersons alike. 

A. A Brief Historical Background 

The Natural Death Act of 19814 was Alabama's statutory 
response to the right-to-die movement, a campaign initiated by 
the existence of indeterminately life-prolonging medical technol- 
ogy and fueled by litigation of the past two decades.' Since the 
1976 Quinlan case,6 the first case to  establish a patient's right 
to refuse medical treatment when there is no hope of recovery, 
states have been struggling to  enact legislation that adequately 
balances an individual's right to personal autonomy with the 
state's interest in preserving life. 

Alabama's Natural Death Act of 1981 expressly recognized 
one method of creating an advance medical directive (AMD)'-a 
way a person can give directions concerning how his or her med- 
ical care and treatment should be rendered if that person be- 
comes unable to make such decisions? The major provision of 

1. Natural Death Act of 1997, No. 97-187, 1997 Ala. Acts 281, 299 (codified as 
amended a t  AM. CODE 5s 22-8A-1 to -10 (1997)). 

2. ALA CODE 88 26-1-2 to -2.1 (1992 & Supp. 1998). 
3. Estate planning lawyers, health care lawyers, the AARP, the Catholic Dio- 

cese, the Rutherford Institute, the Southern Baptist Convention, and other out-of- 
state groups representing right-to-die and right-to-life factions all participated in 
some phase of the amendments' lives. Telephone Interview with Richard Brockman, 
attorney with Johnston Barton Proctor & Powell, in Birmingham, Ala. (Aug. 21, 
1998). 

4. Natural Death Act of 1981, No. 81-772, 1981 Ala. Acts 1329, 1334 (codified 
as amended a t  ALL CODE 88 22-8A-1 to -10 (1990)). 

5. See Anne W. Mitchell, Alnbama Living Will Statute, 46 ALA. LAWYER 316, 
317 (1985). 

6. In re Quinlan, 355 k 2 d  647 (N.J. 1976). 
7. ALA CODE 8 22-8A-2 (1990) (amended 1997); see also 2 ALAN MEISEL, THE 

RIGHT TO DIE 8 10.3 (2d ed. 1995) (discussing the purposes of advance medical di- 
rectives). 

8. The most common ways to create an AMD are through a living will, a stat- 
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the 1981 Act allowed adults to execute a living will to express 
whether they wanted 'life-sustaining procedures withheld or 
w i t h d r a ~ n " ~  if they became "terminally ill or injured."'' How- 
ever, some doctors, hospitals, and nursing facilities were wary of 
honoring the 1981 Act." Although protection from criminal and 
civil liability was statutorily furnished,12 there was little to per- 
suade these health care providers they would be shielded from 
suit because the 1981 Act was never litigated in the  court^.'^ In 
addition, the 1981 Act was outdated in many respects. For ex- 
ample, as of 1996, Alabama was one of the few, if not the only, 
state that did not expressly provide for a durable power of attor- 
ney for health care, an extremely important health care plan- 
ning tool, in either its Natural Death Act or Durable Power of 
Attorney Act.14 

Obviously, there was a need for change, and the 1997 Act 

utory appointment of health care proxy through a durable power of attorney, an 
express oral declaration, and a written memorandum. See 2 MEISEL, supra note 7, 
5 10.5. 

9. A m  CODE 5 22-8A-2 (1990) (amended 1997). 
10. Id. 8 22-8A-3 (1990). 
11. See Mitchell, supra note 5, a t  317. 
12. AM. CODE 5 22-8A-7 (1990) (amended 1997). The statute provided: 

No physician, licensed health care professional, medical care facility or 
employee thereof who in good faith and pursuant to reasonable medical stan- 
dards causes or participates in the withholding or withdrawing of life-sustain- 
ing procedures from a qualified patient pursuant to a declaration made in 
accordance with this chapter shall, as a result thereof, be subject to criminal 
or civil liability, or be found to have committed an act of unprofessional con- 
duct. 

Id. 
13. Mitchell, supra note 5, a t  317. 
14. Richard J. Brockman, Advance Medical Directives: Developments and Trends 

in Health Care Law 1996, a t  5 (Sept. 6, 1996) (unpublished manuscript, on file with 
author). Before the 1997 Act, Alabama had no express provision, although a t  the 
time, many Alabama lawyers believed that, even though it  was not expressly provid- 
ed for in the code section, the Alabama Durable Power of Attorney Act was broad 
enough to encompass durable powers of attorney for health care. Id. a t  19. 
Brockman noted that: 

This long-established rule of construction was followed in a non-authori- 
tative case decided in the Jefferson County Circuit Court, Jackson v. The 
Village at Cwk Springs, CV 91-6854 (10th Cir. Ala. Sept. 1991). In Jackson, 
Judge Jack Carl ruled that a durable power of attorney executed by an indi- 
vidual authorizing her daughter to make medical decisions on her behalf was 
broad enough to be deemed a living will and that the daughter could therefore 
authorize the facility to withhold a feeding tube. 

Id. 
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filled that need. However, for all its admirable inclusions, the 
1997 Act is very ambiguous and conhsing at points, and the 
statutory form provided is difficult to complete.16 This Com- 
ment is a question and answer analysis of Alabama's Natural 
Death Act of 1997. Substantive changes from the 1981 Act, the 
significance of the changes, potential problems, and emerging 
arguments of the right-to-die movement will be noted along the 
way where appropriate. 

11. BRIEFLY, WHAT ARE THE MAIN SUBSTANTIVE 
DIFFERENCES BETWEEN THE 1981 ACT AND 

THE 1997 ACT? 

A. Living Wills and Health Care 
Proxies Provided 

One of the most significant changes in the Natural Death 
Act is that the 1981 Act only provided for the execution of a 
living will document-there was no express provision for the 
appointment of a health care proxy, also known as a durable 
power of attorney for health care.'= Although it was widely be- 
lieved the old Alabama Durable Power of Attorney Act1' was 
broad enough to legally encompass the idea that an  attorney-in- 
fact could make health care decisions for the principal,18 there 
was no express protection for a client attempting to accomplish 
such in either statutory provision. The 1997 Act provides for 
execution of a living will, a health care proxy, or both.'' The 
health care proxy option will be discussed in more depth later in 
this Comment. It is important to note here, however, that unless 
otherwise provided in  the directive, if both a living will and a 
health care proxy are executed, decisions of the health care 

15. See ALA CODE Q 22-8A-4(h) (1997). 
16. See ALA. CODE QP 22-8A-1 to -10 (1990) (amended 1997). A health care 

proxy or durable power of attorney for health care is an agency relationship where 
the agent may make niost health care decisions for the principal when the principal 
is incompetent or unable to make them for himself. See 2 MEISEL, supra note 7, 
5 10.4.5. 

17. ALA CODE Q 26-1-2 (1992) (amended 1997). 
18. Brockman, supra note 14, at 17-19. 
19. ALA CODE Q 22-8A-4(b) (1997). 
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proxy will override conflicting provisions in the living will.* 

B. Artificially Provided Nutrition 
and Hydration May Be Removed 

The introductory paragraph language of the section 22-8A- 
4(h) form, providing that "my dying shall not be artificially pro- 
longed under the circumstances set forth below," encompasses 
two other major substantive changes.21 "Artificially prolonged" 
in the 1981 Act included only "life-sustaining procedures," which 
was not defined to include artificially provided nutrition and 
h y d r a t i ~ n . ~ ~  Although many believe instructions regarding nu- 
trition and hydration in the advance directive could be accom- 
plished through insertion of such language in the AMD, it was 
uncertain whether such insertions would be honored.23 

The 1997 Act eliminated this ambiguity by express inclusion 
of provisions regarding artificially provided nutrition and hydra- 
t i ~ n . ~ ~  Artificially provided nutrition and hydration is defined 
in section 22-8A-3(2) as "[a] medical treatment consisting of the 
administration of food and water through a tube or intravenous 
line, where the recipient is not required to chew or swallow 
voluntarily. Artificially provided nutrition and hydration does 
not fnclude assisted feeding, such as spoon or bottle feeding."25 
Alabamians may now direct that artificially provided nutrition 
and hydration be withheld or withdrawn, but only if specifically 
authorized within the d i re~ t ive .~~  

C. Terminal Illness or Inju7y AND Permanent 
Unconsciousness Activate AMDs 

The 1997 Act also expanded the "circumstances" under 
which the advanced directive would be executed. Previously, 

20. Id. 5 22-8A-4(g). 
21. Id. 5 22-8A-4(h). 
22. ALA. CODE 5 22-8A-3(3) (1990) (amended 1997). 
23. Brockman, supra note 14, at 19-21, 24. 
24. ALA. CODE 9 22-8A-2 (1997). 
25. Id. 5 22-8A-3(2). 
26. Id. 5 22-8A-4(a), (b). 
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AMDs activated only when a declarant became near death as a 
result of terminal illness or injury." Now an advance directive 
for health care executed under Alabama's Natural Death Act of 
1997 will also come into effect when the declarant is not neces- 
sarily dying, but is in a state of "permanent unconsci~usness."~~ 
The addition of "permanent unconsciousness" to the statute will 
be discussed further in Section VII(C) of this Comment. 

D. Surrogates May Make Decisions for 
Those with No AMD 

Finally, the last major substantive difference is the surro- 
gate provision of section 22-811-11, where, if no advance directive 
for health care has been executed, life-sustaining treatment 
decisions can be made by the patient's family without any judi- 
cial action.29 Although this was often the unofficial practice of 
hospitals before the 1997 Act, this amendment is crucial. Under 
the 1981 Act and Alabama common law, no legal authority ex- 
isted for a patient's family to make that kind of decision?' The 
1997 Act also provides the hospital with protection from civil 
and criminal liability for following a surrogate's instructions, 
protections it did not have under the old Act?' 

The surrogate provision will be discussed in depth in Part X 
of this Comment. 

111. IF MY CLIENT WISHES TO W A LIVING WILL OR 
APPOINT A HEALTH CARE PROXY, DO I HAVE TO 

FOLLOW THE STATUTORY FORM? 

In short, no. However, if the statutorily suggested form is 
not followed, the declarant risks having an offending addition or 
variation dropped from the directive, because directives created 
under the statute are considered ~everable.3~ 

27. ALA CODE Q 22-8A-2 (1990) (amended 1997). 
28. ALA CODE Q 22-8A-2 (1997). 
29. Id. Q 22-8A-11. 
30. See ALA. CODE QQ 22-8A-1 to -10 (1990) (amended 1997). 
31. See ALA CODE Q 22-8A-ll(g) (1997). 
32. Id Q 22-8A-4(h). 
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A. Looking at the Statutory Language 

Section 22-8A-4(c)(l) of the Alabama Code requires an ad- 
vance directive for health care executed in Alabama to be in 
writing.= But, does the form provided in the statute have to be 
followed expressly? That is a legitimate question probably posed 
by many lawyers since the introduction of the complex and de- 
tailed form of the 1997 Act. Alabama, by providing "[tlhe ad- 
vance directive for health care shall be substantially in the fol- 
lowing form,"34 falls short of the clarity of the more common 
statutory treatment of forms where the statute provides a sug- 
gested form, but does not require its use.3S Thereby, the ques- 
tion develops: Does the statutory language "substantially in the 
following form" indicate the form is only a guide, and clients 
may tailor their personal directive to fit their own needs? Or, 
should the form be strictly followed, with the "substantially" 
language included only as an allowance for the "other specific 
directions" blankss6 and typographical errors? 

B. Alabama Common Law Clarifies 

The fact that Alabama's common law recognizes oral direc- 
tives is strong evidence toward showing the particular statutory 
form is not mandatory. In 1987, the Alabama Supreme Court 
stated in Camp v. White3' that it would be "misread[ing] the 
statute" to hold the 1987 Alabama Natural Death Act "requires 

33. Id. Q 22-8A-4(cXl) ("Any advance directive for health care made pursuant to 
this chapter shall be: . . . (1) In writing . . . .3. Alabama's Natural Death Act does 
not expressly allow oral declarations. But see Camp v. White, 510 So. 2d 166, 169-70 
(Ala. 1987) (finding that the cumulative provision language of the 1981 Natural 
Death Act did not supersede other ways of making an advance directive where an 
incompetent patient's previously given express oral direction to withhold life-sustain- 
ing medical treatment was held to be a valid advance directive). 

34. ALA. CODE Q 22-8A-4h) (1997). Georgia's statute also provides for declara- 
tions in "substantially the form specified." GA. CODE ANN. Q 31-32-3(b) (1996). 

35. See, e.g., MO. ANN. STAT. Q 459.015 (West 1991); N.C. GEN. STAT. Q 90-321 
(1990); TEX. HEALTH & S A F m  CODE ANN. $ 672.004 (West 1991); VA CODE ANN. 
Q 54.1-2984 (Michie 1990). 

36. ALA. CODE Q 22-8A-4(h). 
37. 510 So. 2d 166 (Ala. 1987). 
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that a decision to terminate life support be in writing.n38 The 
Court held that, although the 1987 Act provided a specific meth- 
od for creating an AMD, the Act's cumulative provision did not 
mean the living will method mentioned therein was "the exclu- 
sive procedure for withholding life sustaining systems."39 

The 1997 Act also indirectly reflects this recognition of oral 
directives in stating its provisions are cum~lative.4~ The cumu- 
lative characteristic means the Natural Death Act will not su- 
persede any right regarding health care decisions previously 
held by Alabamians under common law:' Therefore, if, under 
Alabama common law oral statements are sufficient to create a 
directive for withholding or withdrawing life-sustaining treat- 
ment, it is logical to argue almost any kind of written statement 
clearly stating similar desires also creates an enforceable direc- 
t i ~ e . ~ ~  

Following the common law cumulative provisions argument, 
the "written" and "substantially in the same form" requirements 
are meaningless limitations in the creation of an advance direc- 
t i ~ e . ~ ~  The issue of meaningless limitations within advance di- 
rective statutes is addressed in a law review article by David 
Orentlicher: "End-of-life statutes regularly state that their provi- 
sions are cumulative and include rights derived from other 
sources of law, but laypeople often fail to appreciate the sign%- 
cance of these provisions. . . . [Pleople may assume that an ad- 
vance directive is not valid if they do not use the statutory 
form."44 However, Orentlicher also points out the main advan- 
tage of following the statutory form-a better chance of enforce- 
ment by health care providers: 

People are naturally skeptical of documents that do not have an 

38. Camp, 510 So. 2d at 169. 
39. Id. at 170. 
40. ALA CODE Q 22-8A-9(d) (1997). 
41. See id. 
42. Brockman, supra note 14, at 17. 
43. ALA. CODE Q 22-8A4(h) (1997). It should be noted here that although it is 

not necessary to follow the statutory form to have other life-sustaining treatment 
withdrawn or withheld, the statute clearly states artificially provided nutrition and 
hydration cannot be removed without express, written authorization in the directive. 
Id. Q 22-8A4(a), (b). 

44. David Orentlicher, The Limitations of legislation, 53 MD. L. REV. 1255, 1265 
(1994) (citation omitted). 
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"official" look to them; a handwritten, or even typewritten, ad- 
vance directive is less likely to be implemented than a directive 
in which a patient has filled out the statutory form, even if the 
handwritten or typewritten document satisfies all of the statutory 
requirements. The situation is similar to trying to have a check 
accepted when the check is written on a plain piece of paper rath- 
er than a standard bank check draft. Although the plain paper 
check is legally valid, it will not be readily accepted.'" 

Although non-statutory forms probably are not as readily 
accepted, the argument that common law rights allow deviation 
from the statutory form is an important one, especially with the 
huge boom in Internet use since the 1981 Act. Any Internet user 
can run a search on "living wills" and pull up multiple services 
offering ready-made advance directive forms claiming to be "val- 
id in all 50 states."46 These one-size-fits-all living wills do not 
conform to the exact language of the Alabama Natural Death 
Act, yet they should still be valid under the statute's cumulative 
provision and Alabama common law if executed correctly. 

There is another common way Alabamians may come into 
contact with advance directive forms that do not reflect the 1997 
Act language. In 1990 Congress passed the federal Patient Self- 
Determination Act? which requires information on advance 
directives to be given to patients upon admission to health cme 
facilities. The Alabama Medicaid Agency adopted literature in 
1994 that health care facilities receiving Medicaid must distrib- 
ute to admitted  patient^.^' This literature contains a summary 
of law and accompanying forms and is codified in the Alabama 
Administrative Code.49 At the time of publication of this Com- 
ment, the information had not been updated to reflect the 
changes of the 1997 Act. Therefore, forms executed by patients 
receiving the Medicaid packets today also will not conform to the 
exact statutory language of the 1997 amendment. 

45. Id. (citation omitted). 
46. See, e.g., Easy Wills Co.: Legal Will and Trust Forms (visited Nov. 5, 1998) 

<http~lwww.easylegalforms.com>. 
47. Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 8 4206, 

104 Stat. 1388-115 (1990). 
48. Brockman, supra note 14, at 15. 
49. Ala. Admin. Code, r. 560-X-28-10 (1994). 
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IV. WHO CAN MAKE AN ADVANCE DIRECTIVE UNDER 
THE 1997 NATURAL DEATH ACT? 

A. Competent Adults 

According to section 22-8A-4(a), "[alny competent adult" may 
execute a directive:' "Adult" is defined within the statute as 
"[alny person 19 years of age or over."51 "Competent Adult" is 
defined as "[aln adult who is alert, capable of understanding a 
lay description of medical procedures and able to appreciate the 
consequences of providing, withholding, or withdrawing medical 
 procedure^."^^ Essentially, a competent adult is one who meets 
the age requirement and has the decision-making capacity to 
understand, analyze, and exercise his right of informed consent. 

B. Minors? 

Under common law, adults have the right of informed con- 
sent-a right to hear a description of their health care options 
and a right to accept or refuse that treatment.* The same does 
not hold true for minors. A "minor" is a statutorily created sta- 
tus that deprives the young of certain "adult" rights in order to 
protect them from potential harm caused by their own immature 
actions or decisions." 

The age of majority in Alabama is nineteen.55 It is easy to 
see the intent of the legislature in the Natural Death Act. Deci- 
sions involving life and death are too important and complex to 
entrust to a minor, so the drafters crafted the statute to enable 
no person under the age of majority to execute his or her own 
advance dire~tive.6~ However, the importance of the Natural 
Death Act's "cumulative provision" once again surfaces. The pro- 

50. ALA CODE Q 22-8A-4(a) (1997). 
51. Id. Q 22-8A-3(1). 
52. I d  Q 22-8A-36). 
53. See Cruzan v. Director Mo. Dep't Health, 497 U.S. 261, 269-70 (1990). 
54. Jeffrey F. Ghent, Annotation, Statutory Change of Age of Majority as Meet- 

ing Pre-Existing Status of Rights, 75 A.L.R. 3D 228, 238 (1977) (citing In re 
Davidson's Will, 26 N.W.2d 223 (Minn. 1947)). 

55. ALL CODE 5 26-1-l(a) (1992). 
56. See ALA CODE Q 22-8A-2 (1997). 
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vision states: 
Nothing in this chapter shall impair or supersede any legal 

right or legal responsibility which any person may have, under 
case law, common law, or statutory law, to effect the withholding 
or withdrawal of life-sustaining treatment or artificially provided 
nutrition and hydration in any lawful manner. In such respect 
the provisions of this chapter are c~mulative.~' 

In all other Alabama Code sections, the definition of "minor" 
takes into account the fact that an individual may have the 
disabilities of minority removed other than by reaching his or 
her nineteenth birthday. This emancipation is accomplished 
either through successful petition to  juvenile court5' or through 
marriage if the individual is eighteen years old." Therefore, 
because of the Natural Death Act's cumulative provision, it 
seems the provision setting a strict cut-off age of nineteen for 
execution of an AMD is a meaningless limitation for emancipat- 
ed minors.60 It is the constitutional right of those considered 
adults to refuse medical treatment: and in Alabama, these 
emancipated minors are considered adults." The Natural 
Death Act should recognize this fact.63 

To confuse matters further, the Natural Death Act's mini- 
mum age requirement is also in direct conflict with section 22-8- 
4 of the Alabama Code, which gives minors over the age of four- 
teen the ability to consent to their own medical treatment. The 
statute states: 

Any minor who is 14 years of age or older, or has graduated 
from high school, or is married, or having been married is di- 
vorced or is pregnant may give effective consent to any legally au- 
thorized medical, dental, health or mental health services for 
himself or herself, and the consent of no other person shall be 

57. Id. 8 22-8A-9(d). 
58. ALA. CODE $8 26-13-1 to -8 (1992). 
59. ALA. CODE 95 30-415, -16 (1989). 
60. David Orentlicher, supra note 44, at 1264-65. 
61. Cruzan v. Director Mo. Dep't Health, 497 U.S. 261, 278 (1990). 
62. ALA. CODE 5 26-13-1 (1992); ALA. CODE $3 30-4-15, -16 (1989). 
63. Illinois permits emancipated minors to execute their own directives. See 755 

&. COMP. STAT. ANN. 3515 (West 1993); see also UNIF. HEALTH CARE DECISIONS 
ACT 2(a)-(b), 9 U.L.A. 290 (Supp. 1998) (providing that an emancipated minor may 
give instructions concerning advance directives and may execute a power of attorney 
for health care). 
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Whether this statutory right of minors over the age of fourteen 
changes this group's rights under the Natural Death Act is cer- 
tainly an issue requiring clarification. 

Another avenue providing minors the ability to execute an 
AMD is the application of the "mature minor" doctrine in some 
jurisdi~tions.~~ This doctrine is based on the idea that some 
people mature fast enough to be given the chance to make their 
own medical decisions before reaching the age of majority.'j6 A 
few courts in other states have followed the doctrine to a limited 
extent, almost always with terminally ill minors.67 Some 
scholars advocate the introduction of this principle to advance 
directive statutes.68 

V. WHAT ARE THE FORMAL REQUIREMENTS FOR EXECUTING AN 
ADVANCE DIRECTIVE UNDER THE NATURAL DEATH ACT? 

A. Basic Requirements 

As discussed previously, only competent adults aged nine- 
teen or over may execute an advance directive, and it is not 
necessary to strictly follow the form. To meet the statutory re- 
quirements, the directive must be in writing, dated, and signed 
by the declarant6' in the presence of two or more witne~ses.~' 
However, the directive does not have to be notarized.'l 

There are very strict requirements placed upon the selection 

64. A m  CODE Q 22-8-4 (1997). 
65. See In re E.G., 549 N.E.2d 322, 326-27 (Ill. 1989); see also In re Swan, 569 

A.2d 1202, 1205-06 (Me. 1990) (enforcing the oral advance directive of a seventeen- 
year-old). 

66. 2 MEISEL, supra note 7, Q 15.3. 
67. See i d  
68. See Jennifer L. Rosato, The Ultimate Test of Autonomy: Should Minors Have 

a Right to Make Decisions Regarding Life-Sustaining Treatment?, 49 RUTGERS L. 
REV. 1, 98 (1996). But see Jessica A. Penkowever, The Potential Right of Chronically 
Ill Adolescents to Refuse Life-Saving Medical Treatment-Fatal Misuse of the Mature 
Minor Doctrine, 45 DEPAUL L. REV. 1165, 1215-16 (1996). 

69. The directive is also valid if signed by another "in the declarant's presence 
and by the declarant's expressed direction." AM. CODE Q 22-8A-4(cX2) (1997). 

70. Id. Q 22-8A-4(~). 
71. See id. 
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of witnesses to AMDs in order to prevent controversies about 
conflicts of interest and ind~cement.?~ Witnesses, like the de- 
clarant, must be nineteen years of age.73 Witnesses may not be 
the person who signed the instrument a t  the direction of the 
declarant; the declarant's health care proxy; anyone related to 
the declarant by blood, adoption, or marriage; an heir of the 
declarant (either by intestate succession or will); or anyone di- 
rectly financially responsible for the declarant's medical care.74 

B. Written Acceptance by Health Care Proxy 

In addition to the eligibility and witnessing demands, execu- 
tion of an advance directive appointing a health care proxy re- 
quires another f~rmality.'~ Because the health care proxy 
(sometimes called an attorney in fact or durable power of attor- 
ney for health care) involves an agency relationship? the de- 
clarant (principal) must obtain written acceptance of the position 
from the proxy (agent) and attach i t  to the proxy de~ignation.~? 
If an  alternate proxy designation is made, written acceptance 
should be obtained for that person, as well. Although written 
acceptance is required by the proxy, the statute does not man- 
date acceptance a t  the time of exe~ution.'~ Under rules of statu- 
tory construction, the omission of a provision requiring accep- 

72. See 2 MEISEL, supra note 7, Q 13.15. 
73. AM. CODE Q 22-8A-4(cX4) (1997). This is an interesting requirement, con- 

sidering minors in Alabama may witness a testamentary will. ALA. CODE Q 43-8-134 
(1991). 

74. ALA. CODE Q 22-8A-4(cX4) (1997). 
75. Unless otherwise provided, if the declarant appoints his or her spouse as 

health care proxy, divorce, dissolution or annulment of marriage, and legal separa- 
tion revoke the designation of the spouse as health care proxy. Id. Q 22-8A-4(bX3). 
In the case of revocation of designation, the alternate health care proxy would gain 
authority to make the health care decisions. Id. Q 22-8A-4(h). If no alternate health 
care proxy were named, i t  appears the entire proxy directive would be invalid. See 
id. In addition, the declarant's health care provider and any nonrelative employee of 
the health care provider are forbidden from making decisions in the capacity of a 
patient's health care proxy. Id. Q 22-8A-4(bX4). A health care provider is defined as 
"[a] person who is licensed, certified, registered, or otherwise authorized by the law 
of this state to administer or provide health care in the ordinary course of business 
or in the practice of a profession." ALA. CODE Q 22-8A-3(6) (1997). 

76. See 2 MEISEL, supm note 7, Q 12.2, a t  129. 
77. ALA. CODE Q 22-8A-4(b) (1997). 
78. Id. 
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tance a t  the time of execution implies a proxy designation may 
be made at execution and written evidence of acceptance may be 
given a t  a later time.7g 

C. Necessary Steps After Execution 

After the advance directive has been executed, it is the 
declarant's responsibility to give a copy to all of his doctors or 
health care providers.'O The health care providers are then re- 
quired by law to make the directive part of the declarant's medi- 
cal records." It is also recommended the declarant give copies 
of the directive to family and close friends.82 The more the di- 
rective is circulated, the better the chance it will not be ignored 
if the time ever comes for its use. 

VI. How DOES THE NEW HEALTH CARE PROXY 
PROVISION OF THE NATURAL DEATH ACT WORK, 
ESPECIALLY IN CONJUNCTION WITH THE REVISED 

DURABLE POWER OF ATTORNEY ACT? 

A. What Is a Durable Power of Attorney 
for Health Care? 

A durable power of attorney for health care83 is a power of 
attorney given to an individual appointed by a competent person 
to make health care decisions for that person in the case he or 
she ever becomes in~ompetent.'~ This is an excellent health 
care planning tool because it is impossible to cover within a liv- 
ing will document every conceivable medical situation arising 

79. See, e.g., Jefferson County v. Alabama Criminal Justice Info. Ctr. Comm'n, 
620 So. 2d 651, 658 (Ala. 1993) (explaining that the legal maxim expressio unius est 
exclusio alten'us means the express inclusion of requirements in law implies the 
intention to exclude other requirements not so included). 

80. A m  CODE 8 22-8A-4(0 (1997). 
81. Id. 
82. PETER J. STRAUSS & NANCY M. LEDERMAN, THE ELDER LAW HANDBOOK 27 

(1997). 
83. A durable power of attorney for health care is also called an "attorney-in- 

factw or a "health care proxy." 2 MEISEL, supm, note 7, § 12.2, a t  129. 
84. Id. 
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fkom a terminal illness or injury or a state of permanent uncon- 
sciousness. The knowledge that a living, breathing, thinking 
person will be making decisions for you in default of a living will 
is a comfort to many people. Under current Alabama law, the 
attorney in fact or the health care proxy is required to comply 
with the declarant's specific instructions actually given before 
losing decision-making capacity.85 This is called the subjective 
standard of decision-making.ffi If there are no applicable in- 
structions, the proxy must comply with what he or she believes 
the wishes of the patient would have been had he been able to 
make the decision him~elf.~' This is called the substituted judg- 
ment ~tandard. '~ 

B. The Problem 

It is now clear that Alabamians have the express right to 
create a durable power of attorney for health care." What is 
not clear is the extent of decision-making authority of the health 
care proxy created from the Natural Death Act compared with 
that of the attorney-in-fact created from the Durable Power of 
Attorney Act. They can both become durable powers of attorney 
for health care, but can each accomplish the same health care 
goals regarding general medical decision-making? 

85. AWL CODE 5 22-8A-6 (1997). 
86. This is one of three standards used for surrogate decision-making. The sub- 

jective standard requires the proxy to make the decision based upon expressed de- 
sires actually given by the patient while competent. 1 MEISEL, supra note 7, 8 7.4-.6. 
Another standard is the best interests standard, where the proxy makes the medical 
decision by determining what the proxy thinks is in the best interest of the patient. 
Id. 5 7.11-.18. The last standard is the substituted judgment standard, where the 
proxy makes decisions conforming as closely as possible to what the patient would 
have done under the circumstances, even though the patient did not previously make 
statements communicating those desires. Id. 5 7.7-.lo. For a comprehensive discus- 
sion of surrogate decision-making standards, see Chapter Seven of Meisel's THE 
RIGHT TO DIE. 

87. ALA. CODE 5 22-8A-6 (1997). 
88. The substituted judgment standard is also the most commonly used by 

states with advance directive statutes. See supra text accompanying note 86. 
89. ALA CODE 8 22-8A-4(b) (1997); ALA CODE 5 26-1-2(g) (Supp. 1998). 
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1. Attorney-In-Fact (Durable Power of Attorney Act).-It is 
clear an attorney-in-fact under the Durable Power of Attorney 
Act can make general health care decisions for the prin~ipal.~" 
In addition, the attorney-in-fact may make decisions involving 
withholding or withdrawing life sustaining treatment for the 
principal if the attorney-in-fact instrument conforms to the sign- 
ing requirements of the Natural Death Act?' However, like liv- 
ing will documents, the attorney-in-fact designation must have 
specific authorization for the withholding or withdrawing of 
artificially provided nutrition and hydration.g2 

2. Health Care Proxy (Natural Death Act).-The ambiguity 
arises when examining the scope of the health care proxy's deci- 
sion-making ability within the 1997 Natural Death Act. Does 
the health care proxy have the authority to make general health 
care decisions when the declarant is incompetent, in addition to 
having the ability to withhold or withdraw life-sustaining treat- 
ment when the declarant is terminally ill or permanently uncon- 
scious? The answer is very unclear. The length and unwieldiness 
of the Natural Death Act provisions regarding health care prox- 
ies are the main causes for the confusion. 

The Natural Death Act defines "health care proxy" as "[alny 
person designated to act on behalf of an individual pursuant to 
Section 22-8A-4."93 Section 22-8A-4 provides that "[a] competent 
adult may execute a t  any time a living will that includes a writ- 

90. ALA CODE $ 26-1-2(gX1) (Supp. 1998). The applicable provision of the stat- 
ute states: 

Subject to the express limitation on the authority of the attorney in fact con- 
tained in the durable power of attorney, the attorney in fact may make any 
health care decision on behalf of the principal that the principal could make 
but for the lack of capacity of the principal to make a decision, but not in- 
cluding psychosurgery, sterilization, abortion when not necessary to preserve 
the life of the principal, or involuntary hospitalization or treatment covered by 
Subtitle 2 of Title 22. 

Id  (emphasis added). 
91. Id. According to the statute: 

A principal may designate under a durable power of attorney an individ- 
ual who shall be empowered to make health care decisions on behalf of the 
principal, in the manner set forth in the Natural Death Act, if in the opinion 
of the principal's attending physician the principal is no longer able to give 
directions to health care providers. 

Id  (emphasis added). 
92. Id. 5 26-1-2(gX2). 
93. ALA CODE $ 22-8A-3(7) (1997). 
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ten health care proxy designation appointing another competent 
adult to make decisions regarding the providing, withholding, or 
withdrawal of life-sustaining treatment and artificially provided 
nutrition and hydration."" No mention is made of the appoint- 
ed health care proxy's ability to make general health care deci- 
sions. Furthermore, the legislative intent section of the statute 
states: 

Dlhe laws of this state shall recognize the right of a competent 
adult person to . . . designate by lawful written form a health 
care proxy to make decisions on behalf of the adult person con- 
cerning the providing, withholding, or withdrawing of life-sustain- 
ing treatment and artificially provided nutrition and hydration in 
instances of terminal conditions and permanent unconscious- 
nes~.'~ 

Therefore, once again the statute fails to even imply whether 
general health care decisions may also be made by the proxy. 
The water is muddied even further by the next paragraph in the 
Natural Death Act, where again, no mention is given as to the 
health care proxy's power to make general health care decisions 
for an incompetent patient.% However, the statute finally 
makes a comprehensible stance in subsection (b)(2) of section 22- 
8A-4: 

Any powers granted to a health care proxy in an advance 
directive for health care executed pursuant to this subsection that 
permit a health care proxy to make general health care decisions 
not related to the provision, withdrawal, or withholding of life- 
sustaining treatment or artificially provided nutrition and hydra- 

94. Id $ 22-8A-4(b) (emphasis added). 
95. Id. 8 22-8A-2 (emphasis added). 
96. Id. 6 22-8A-4(bXl). This subsection provides: 

The designation of an attorney-in-fact, made pursuant to Section 26-1-2, 
as  amended from time to time, who is specifically authorized to make deci- 
sions regarding the providing, withholding, or withdrawing of life-sustaining 
treatment or artificially provided nutrition and hydration in instances involving 
terminal illness or injury and permanent unconsciousness, constitutes for pur- 
poses of this chapter a proxy designating another individual to act for the 
declarant pursuant to this subsection, provided, however, that the authority 
granted to an attorney-in-fact to make such decisions shall be the same as the 
authority granted in this chapter to a health care proxy. The appointment 
shall be limited to the specific directions enumerated in the appointment. 

Id. 
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tion shall be limited to those powers permitted under the Ala- 
bama Durable Power of Attorney Act, Section 26-1-2, as the same 
shall be amended from time to time." 

This paragraph implies a health care proxy may make gen- 
eral health care decisions in addition to life-prolonging or life- 
ending ones. The proxy is limited only in the same manner as 
the attorney-in-fact in this regard." Although nonbinding, addi- 
tional evidence of the legislature's intent to give health care 
proxies the ability to make general health care decisions comes 
from the proxy designation in the statutory form. The designa- 
tion states: "My health care proxy is authorized to make whatev- 
er medical treatment decisions I could make if I were able, in- 
cluding decisions regarding the withholding or withdrawing of 
life-sustaining treatment."" 

If a general appointment within an AMD is desired by the 
client, a lawyer executing a health care proxy designation should 
consider the insertion of the phrase "including, but not limited 
to" before "decisions regarding the withholding or withdrawing 
of life-sustaining medical treatment" in section 22-8A-4(b) to 
make the declarant's wishes more clear. In addition, the permis- 
sion to make these general health care decisions should also be 
inserted within the "other directions" blanks of the statutory 
form to help ensure the health care proxy of these powers. Note, 
however, there is no legal precedent in Alabama that establishes 
that these steps will successfully enable a health care proxy in 
an AMD to also carry general health care decision-making pow- 
ers. Therefore, to be safe, practitioners might want to execute a 
Durable Power of Attorney for Health Care for their clients in 
this situation. 

97. ALA. CODE Q 22-8A-4(bX2) (1997) (emphasis added). 
98. See supra text accompanying note 91. 
99. ALA. CODE Q 22-8A-Q(hXIIXb) (1997) (emphasis added). 
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A. Incompetence 

Competent persons have an almost absolute right to refixse 
medical treatment through the doctrine of informed consent.""' 
If a patient is competent and able to communicate with his or 
her physician about the treatment options available, there is no 
need to discuss whether an advance directive is effective. It is 
not. Advance directives never have an impact upon medical 
treatment while the patient is competent because the patient 
can still make decisions for him~elf.'~' 

Two conditions must be satisfied before an advance directive 
becomes effective, and incompetence is the first. The Natural 
Death Act does not give specific requirements for the determina- 
tion of incompetence. It simply provides that a patient is incom- 
petent when "the attending physician determines that the de- 
clarant is no longer able to understand, appreciate, and direct 
his or her medical treatment . . . ."Io2 If the health care provid- 
er has serious questions about the patient's abilities, a judicial 
hearing may be held to determine competence.'03 

The second condition required for an advance directive to 
take effect is that the incompetent patient must be determined 

100. See Cruzan v. Director Mo. Dep't Health, 497 U.S. 261, 278 (1990) ( T h e  
principle that a competent person has a constitutionally protected liberty interest in 
refusing unwanted medical treatment may be inferred from our prior decisions."). 

101. See, e.g., Camp v. White, 510 So. 2d 166, 168 (Ala. 1987) (describing a situ- 
ation in which a physician was required to honor a competent patient's directions). 
The Camp court offered this description: 

The doctors decided that the time had come to discuss the situation with Mrs. 
Camp's family. A consultation was arranged and the doctors informed the fam- 
ily of the situation and conveyed to them their recommendation that Mrs. 
Camp not be put back on the respirator-ventilator. The family in turn consult- 
ed with Mrs. Camp. She was informed of her situation and of the doctor's 
opinion that a return to the breathing machine would be permanent. Mrs. 
Camp was mentally alert. She made the decision not to return to the respira- 
tor-ventilator. 

Id. 
102. A U  CODE 8 22-8A-4(d) (1997). 
103. See 1 MEISEL, supra note 7, 8 3.3. 
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to be either terminally ill, terminally injured, or permanently 
~nconscious.'~ The statute provides that two physicians-the 
attending physician and another qualified and experienced doc- 
tor-must personally examine the declarant to determine wheth- 
er the patient has a terminal illness or injury or is in a state of 
permanent ~nconsciousness.'~~ 

B. Terminal Illness or Injury 

A terminally ill or injured patient is defined by the statute 
as: 

[a] patient whose death is imminent or whose condition, to a 
reasonable degree of medical certainty, i s  hopeless unless he or 
she is artificially supported through the use of life-sustaining pro- 
cedureslo6 and which condition is confirmed by a physician who 
is qualified and experienced in making such a diagno~is.'~' 

This definition is very arbitrary since the statute never 
defines "hopeless condition* or "imminent." Is an imminent 
death one that comes within hours? Days? Two weeks? Six 
months? The only mention of a prognosis timeline for the termi- 

104. ALA. CODE Q 22-8A-4(d) (1997). 
105. Id. Specifically, the statutory language states: 
[Tlwo physicians, one of whom shall be the attending physician, and one of 
whom shall be qualified and experienced in making such diagnosis, have per- 
sonally examined the declarant and have diagnosed and documented in the 
medical record that the declarant has either a terminal illness or injury or is 
in a state of permanent unconsciousness. 

Id. 
106. "Life-sustaining procedures" is not defined within the statute, but section 22- 

8A-3(8) defines life-sustaining treatment as follows: 
Any medical treatment, procedure, or intervention that, in the judgment of the 
attending physician, when applied to the patient, would serve only to prolong 
the dying process where the patient has a terminal illness or injury, or would 
serve only to maintain the patient in a condition of permanent unconscious- 
ness. These procedures shall include, but are not limited to, assisted venti- 
lation, cardiopulmonary resuscitation, renal dialysis, surgical procedures, blood 
transfusions, and the administration of drugs and antibiotics. Life-sustaining 
treatment shall not include the administration of medication or the perfor- 
mance of any medical treatment where, in the opinion of the attending physi- 
cian, the medication or treatment is necessary to provide comfort or to allevi- 
ate pain. 

I d  Q 22-8A-3(8). 
107. Id. Q 22-8A-3(14). 
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n d y  ill comes within the suggested statutory form, which is not 
binding law. Section (a), labeled Terminal illness or injury," 
provides directives are to be carried out if the doctors determine 
"that I have an incurable terminal illness or injury which will 
lead to my death within six months or less . . . ."Io8 This non- 
binding provision might hint at the intent of the legislature, but 
even if defined, the combination of the phrases "terminally ill" 
and "imminent deathn as the only criteria for execution of ad- 
vance directives has been criticized by some authors.log 

C. Permanently Unconscious 

The other way an incompetent patient's advance directive 
may become effective is if the declarant is determined to be 
permanently unconscious. Permanently unconscious is defined 
by the statute as: 

A condition that, to a reasonable degree of medical certainty: a) 
Will last permanently, without improvement; and b) In which 
cognitive thought, sensation, purposeful action, social interaction, 
and awareness of self and environment are absent; and c) Which 
condition has existed for a period of time sufficient, in accordance 
with applicable professional standards, to make such a diagnosis; 
and d) Which condition is confirmed by a physician who is quali- 
fied and experienced in making such a diagn~sis."~ 

This mouthful of criteria is a new and helpful addition to 
the Natural Death Act. Under the 1981 Act a patient had to be 
terminally ill and incompetent in order for his advance directive 
to be administered."' However, limiting qualified patients to 
those who are terminally ill leaves out an extremely large popu- 
lation of patients who might not be facing an immediate or im- 
minent death, but nonetheless are irreversibly unaware of them- 
selves or their  surrounding^."^ With modern medical care, 

108. ALA. CODE Q 22-8A-4(h) (1997) (emphasis added). 
109. See 1 MEISEL, supra note 7, Q 8.10; Orentlicher, supm note 44, at 1268. 
110. ALA. CODE Q 22-8A-3(10) (1997). 
111. See ALA. CODE Q 22-8A-4(a) (1990) (amended 1997). 
112. See 1 MEISEL, supra note 7, Q 9.53 (citing sources estimating the number of 

patients in a permanently vegetative state at anywhere from 5,000 to 100,000 in the 
United States alone). 
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these permanently unconscious individuals can remain alive 
indefinitely--one patient in a persistent vegetative state sur- 
vived thirty-seven years.l13 This type of situation is surely one 
that declarants envision as activating their advance directives, 
and in the 1997 amendments, the legislature expressly assures 
patients of this option.l14 

D. The Big Exception-Pregnancy 

There is one glaring exception to  the standards which acti- 
vate an advance directive. The Natural Death Act broadly states 
advance directives of women will not be honored during their 
pregnancy.l15 Alabama is not the only state to include a so- 
called "pregnancy clausen in its advance directive statute.l16 
The vast majority of states in some way prohibit pregnant wom- 
en the ability to forego life-sustaining treatment through a direc- 
tive."' 

These pregnancy provisions have caused much debate with- 
in the academic realmY1l8 especially since no on-point case di- 
rectly concerning the constitutionality of pregnancy clauses has 

113. See id. 5 9.53. 
114. See AWL CODE 5 22-8A-4(d) (1997). 
115. Id. 5 22-8A-4(e) ( T h e  advance directive for health care of a declarant who is 

known by the attending physician to be pregnant shall have no effect during the 
course of the declarant's pregnancy."). 

116. Michael Schuster, Health-Care Decision-Making Training Module (19961, re- 
printed in PRAC~ISING LAW INSTITUTE, 9TH ANNUAL ELDER LAW INSTITUTE 189 
(1997). 

117. See 2 MEISEL, supra note 7, 8 12.27; Molly C. Dyke, A Matter of Life and 
Death: Pregnancy Clauses in Living Will Statutes, 70 B.U. L. REV. 867, 870 (1990). 

118. See, e.g., Timothy J. Burch, Incubator or Individual?: The Legal and Policy 
Def~iencies of Pregnancy Clauses in Living Will and Advance Health Care Directive 
Statutes, 54 MD. L. REV. 528 (1995); Dyke, supra note 117; Joel E. Frader, Have We 
Last Our Senses?-Problems with Maintaining Brain-Dead Bodies Carrying Fetuses, 4 
J. CLINICAL ETHICS 347 (1993); James M. Jordan 111, Incubating for the State: The 
Precarious Autonomy of Persistently Vegetative and Brain-Dead Pregnant Women, 22 
GA. L. REV. 1103 (1988); Anne D. Lederman, A Womb of My Own: A Moral Evalua- 
tion of Ohio's IlZeatment of Pregnant Patients with Living Wills, 45 CASE W. RES. L. 
REV. 351 (1994); Hope E. Matchan & Kathryn E. Shefield, Adding Constitutional 
Depravation to Untimely Death: South Dakota's Living Will Pregnancy Provision, 37 
S.D. L. REV. 388 (1991-92); John A. Robertson, Posthumous Reproduction, 69 IND. 
L.J. 1027 (1994); Janice MacAvoy Smitzer, Pregnancy Clauses in  Living Will Stat- 
utes, 87 COLUM. L. REV. 1280 (1987). 
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been decided."' The few related cases have not involved wom- 
en who made advance directives. Instead, they involve situations 
where the courts attempt to determine whether invasive mea- 
sures should be performed to save the viable fetus of an incom- 
petent and terminally ill mother120 or situations where compe- 
tent pregnant women refuse potentially life-sustaining treat- 
ment.lZ1 In addition, when confronted with the problem direct- 
ly, courts have blatantly skirted the issue.12' In a leading case, 
In re A.C.,123 the court stated: 

The issue presented in this case is not whether kc. (or any wom- 
an) should have a child but, rather, who should decide how that 
child should be delivered. That decision involves the right of kc. 
(or any woman) to accept or forego medical treatment. The Su- 
preme Court has not yet focused on this question in the context of 
a pregnancy, and we are not so adept at  reading tea leaves as to 
predict how it might rule.'24 

This practice of avoidance results because the issue, especially of 
blanket prohibitions like Alabama's, raises serious constitution- 
ality questions. 

Blanket pregnancy clauses allegedly violate the fundamen- 
tal rights of privacy guaranteed by the "penumbran of rights in 
the Bill of Rights and the "liberty" interest in the Fourteenth 
Amend~nent.'~~ The Supreme Court has decided many cases 
defining this liberty interest in the past three decades.lZ6 One 
author summed up the basic principles derived from the Court's 
decisions in the following manner: 

119. See 1 MEISEL, supra note 7, 8 9.55. 
120. See,.e.g., In re A.C. 573 A.2d 1235 (D.C. 1990). 
121. See, e.g., Norwood Hosp. v. Munoz, 564 N.E.2d 1017 (Mass. 1991) (involving 

a woman refusing blood transfusions because they were against her religion as a 
Jehovah's Witness). 

122. See DiNino v. State a rel. Gorton, 684 P.2d 1297, 1298 (Wash. 1984) (find- 
ing no justiciable controversy in a declaratory judgment action brought by a woman 
who was not terminally ill or pregnant to validate the addition of a clause in her 
living will that said the directive would still be enforced if she were pregnant and 
terminally ill). 

123. In re A.C., 573 A.2d at  1235. 
124. Id. a t  1245 n.9. 
125. See Burch, supra note 118, a t  540. 
126. See, e.g., Planned Parenthood v. Casey, 505 U.S. 833 (1992); Roe v. Wade, 

410 U.S. 113 (1973); Griswold v. Connecticut. 381 U.S. 479 (1965). 
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[Clertain realms of personal decision-making fall under a right of 
privacy and bodily integrity which restricts the state from idking- 
ing upon those decisions unless there is a compelling state inter- 
est to do so and the statute is narrowly drawn to effectuate those 
compelling state interests. These protected areas include decisions 
regarding contraception, marriage, procreation, child rearing and 
education, family relationships, and bodily integrity.lZ7 

Under the conglomerate of these Supreme Court holdings, 
an incompetent pregnant woman's decision to forego life sustain- 
ing treatment seems to be protected by the rights of privacy and 
liberty. 

On the other hand, because of the unique physical and legal 
status of a pregnant woman, the answer cannot be so clear. 
Although the right of competent adults to have medical 
treatment withdrawn or withheld is established, interests of a 
pregnant woman are not absolute.12' After the fetus is viable, 
the state's interest in preserving life usually outweighs the right 
of the mother to terminate her pregnancy.lZ9 This legal stance 
leads to two positions of thought. First, supporters of pregnancy 
clauses argue that an incompetent pregnant woman who is per- 
manently unconscious or terminally ill (especially one who is 
"brain dead") either has no constitutional rights or has a very 
weak interest in those rights.130 Therefore, the state's right to 
protect the life of the fetus becomes ~ompelling.'~' Conversely, 
opponents may argue that, by analogy, it is probable the Su- 
preme Court could rule a competent woman executing an ad- 
vance directive has the right to determine whether she wishes 

127. Burch, supm note 118, a t  544 (citing Casey, 505 U.S. a t  833; Cruzan v. 
Director Mo. Dep't Health, 497 U.S. 261 (1990); Roe, 410 U.S. a t  113; Eisenstadt v. 
Baird, 405 U.S. 438 (1972); Loving v. Virginia, 388 U.S. 1 (1967); Griswold, 381 U.S. 
a t  479; Prince v. Massachusetts, 321 U.S. 158 (1944); Skinner v. Oklahoma, 316 
U.S. 535 (1942); Pierce v. Society of Sisters, 268 U.S. 510 (1925); Meyer v. Nebras- 
ka, 262 U.S. 390 (1923)). 

128. Casey, 505 U.S. a t  879 ("[A] State may not prohibit any woman from mak- 
ing the ultimate decision to terminate her pregnancy before viability."). 

129. Id 
130. But see In re Quinlan, 355 k 2 d  647, 664 (N.J. Sup. Ct. 1976) ("[Tlhe State's 

interest contra weakens and the individual's right to privacy grows as the degree of 
bodily invasion increases and the prognosis dims. Ultimately there comes a point a t  
which the individual's rights overcome the State interest."). 

131. See id. 
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her directive to be followed when she is pregnant with a fetus 
that is not viable. 

Before viability, the law is well-established that competent 
women can terminate their pregnan~y. '~~ Competent women 
may also withdraw or withhold life-sustaining treatment for 
themselves with no resistance. However, this is not the case for 
incompetent pregnant women in Alabama. Under the 1997 Nat- 
ural Death Act, the legislature took away a woman's voice in the 
matter of whether her advance directive will take effect. No 
matter what the stage of pregnancy, life-sustaining treatment 
will not be removed via an advance directive if the declarant is 
pregnant. 

A few states provide that a pregnant declarant's directive is 
invalid only if the fetus is viable.'33 Alabama's strict blanket 
provision likely would be found unconstitutional. The Natural 
Death Act should a t  least provide women the option to decide 
whether they want their advance directive to be followed if they 
became permanently unconscious or terminally ill and incompe- 
tent before their fetus reaches viability. 

Women concerned with the blanket prohibition in the stat- 
ute today may attempt to add an "other specific directionn that 
expressly overrides or alters the pregnancy ~ 1 a u s e . l ~ ~  If not up- 
held and honored, the extra provision would not invalidate the 
rest of the advance directive since the provisions are sever- 
able. ''' 

132. See supm note 128. 
133. See, e.g., ARIZ. REV. STAT. ANN. 8 36-3262 (West 1993); ARK. CODE ANN. 

8 20-17-206(c) (Michie 1991); GA CODE ANN. 8 31-32-3(b) (1996). 
134. ALA CODE 8 22-8A4(h) (1997). 
135. Id. Interestingly enough, there is no parallel "pregnancy clausew within the 

surrogacy provision of the Natural Death Act. Id. 8 22-8A-11. Therefore, i t  appears 
that if a pregnant woman with no advance directive or health care proxy becomes 
terminally ill or permanently unconscious in Alabama, the surrogate may remove life 
sustaining treatment from the woman using the same substituted judgment standard 
as if the patient was not pregnant. Id. 8 22-8A-ll(c). Additionally, artificially provid- 
ed nutrition and hydration could be removed with the same clear and convincing 
evidence needed for a nonpregnant female. Id. Because the Natural Death Act takes 
such a clearly opposite stance in the case of advance directives, this discrepancy is 
probably a drafting oversight where a court would be willing to find an implied 
restriction. See, e.g., First Ala. Bank of Dothan v. Renfro, 452 So. 2d 464, 468-69 
(Ala. 1984) (explaining there are occasions when courts must correct or ignore obvi- 
ous inadvertences in order to give a law the effect which was plainly intended by 
the legislature). In addition, the right to refuse medical treatment is not absolute, 
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VIII. WHAT ARE OTHER "QUIRKSn OF THE STATUTE? 

A. Express Authorization to Withdraw 1 Withhold Artificially 
Provided Nutrition and Hydration 

As mentioned throughout this Comment, the legislature has 
clearly provided that artificial nutrition and hydration may not 
be removed via advance medical directive unless specifically 
authorized within the living will or health care proxy direc- 
t i ~ e . ' ~ ~  This is imperative to remember when drafting a direc- 
tive. 

B. What Exactly Does "Medically 
Indicated" Mean? 

"Medically indicated" is an undefined phrase used within 
the acceptance options of life-sustaining treatment in the statu- 
tory form.13' No other state uses this phrase in its advance di- 
rective statute. The absence of usage within other advance direc- 
tive statutes probably results from confusion surrounding the 
meaning of the term.13' Health care lawyers, doctors, and med- 
ical ethicists can only agree that "the term medically indicated 
treatment is often nebulous given today's debate surrounding 
futility."'39 Medical futility is a great debate because it is ques- 
tionable, a t  best, that doctors have the common law duty to 
administer futile treatment-treatment that will not contribute 

and if the fetus were viable, the weighing of interests would automatically begin. 
However, this contemplation of events within the surrogacy provision more closely 
follows previously existing rights of pregnant women and trends in case law describ 
ing fetal rights than the blanket prohibition found within the advance directive. 

136. A m  CODE Q 22-8A-4(a), (b) (1997). 
137. See X 5 22-8A-4(h). 
138. See 2 MEISEL, supra note 7, Q 19.1; ROBERT M. VEATCH, THE PATIENT-PHYSI- 

CIAN RELATION 264 (1991); Franklin G. Miller, The Concept of Medical2y Indicated 
Treatment, 18 J. MED. & PHIL. 91, 93 (1993); Patricia L. Rizzo, Religion-Baed Argu- 
ments in the Public Arena: A Catholic Perspective on Euthansiu, Compassion in Dy- 
ing v. State of Washington and Quill v. Vacco, 1 DEPAUL J. HEALTH CARE L. 243, 
251 (1996). 

139. Scott Obernberger, When Love and Abuse Are Not Mutually Exclusive: The 
Need for Government Intervention, 12 ISSUES L. & MED. 355, 372 (1997). 



230 Alabama Law Review CVol. 50:1:203 

to the healing process-requested by a patient.140 Because pro- 
viding nutrition and hydration to a permanently unconscious 
patient could be conceived as fbtile, it is probably wise to omit 
this phrase when drafting a living will or health care proxy 
directive. 

In addition, the federal Child Abuse Amendments of 1984, 
which does use and define the term "medically indicated treat- 
ment,"14' provides treatment is not required to be administered 
if it merely prolongs dying-such treatment is not medically 
indicated.'42 The Alabama statutory form states, "I DO want 
medically indicated life-sustaining treatment, even if it will not 
cure me and will only prolong the dying process.n143 Therefore, 
the use of "medically indicated" within the Alabama statutory 
form is contrary to the usage of the phrase as defined in federal 
law. The federal definition is certainly not binding upon Ala- 
bama, but the contrary usage only supports the proposition that 
"medically indicatedn is unclear, evokes the medical futility 
quagmire, and should be omitted when drafting an advance 
directive. 

C. The "Discuss with the Following 
Personsn Clause 

Another possible source of confusion comes from the para- 
graph in the statutory form following each health care decision 
which reads: "In addition, before life-sustaining treatment is 
withheld or withdrawn as directed above, I direct that my at- 
tending physician shall discuss with the following persons, if 
they are available, the benefits and burdens of taking such ac- 
tion and my stated wishes in this advance dire~tive."'~~ The 
blank following this paragraph is NOT the place for the name of 
the health care proxy. There is a separate provision for designa- 
tion of the health care proxy, and once that has been executed, 

140. See 2 MEISEL, supra note 7, 8 19.2. 
141. See 42 U.S.C.A. 8 5106g(10) (1995). 
142. See Child Abuse and Neglect Prevention and Treatment Program, 50 Fed. 

Reg. 14,878, 14,889 app. (1985) (to be codified at 45 C.F.R. pt. 1340) (emphasis 
added); 2 MEISEL, supra note 7, 8 16.13-.18. 

143. ALA. CODE 8 22-8A-4(h) (1997) (emphasis added). 
144. Id. 8 22-8A-4(h). 
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there is no reason for naming the proxy again. 
The "discuss with the following personsn paragraph results 

from concern regarding the fact that a living will is a self-exe- 
cuting document.'45 Once a patient becomes qualified, the liv- 
ing will goes into effect. Therefore, situations are conceivable 
where a declarant's directive to withhold life-sustaining treat- 
ment is followed by the health care provider or proxy before the 
family is notified. 

Although the occurrence of such a situation is hypothetically 
possible, the wisdom of such a "discuss with the following per- 
sons" paragraph is uncertain. The paragraph is largely unneces- 
sary since health care providers, always wary of liability, are 
generally hesitant to follow life-ending directives, especially if 
the family has not been given notice. In addition, listing certain 
family members within a legally enforceable advance directive 
implies they have some kind of power to affect the decisions 
being made, when in reality, they do not (unless a listed mem- 
ber is also the legal health care proxy or surrogate). Inclusion of 
such a "discuss with the following persons" paragraph in an 
AMD only creates the possibility of more confusion and uncer- 
tainty in a situation already precariously perched on the legally 
untrained health care provider's understanding of the complex 
right-to-die law. 

M. WHAT IF MY CLIENT EXECUTED A LIVING WILL UNDER THE 
OLD NATURAL DEATH ACT? 

A. Living Wills Under the Old Act 

According to section 22-8A-13, if a declarant's living will or 
health care proxy designation was executed prior to the effective 
date of the amendments, April 15, 1997, the declaration is still 

145. See id. This intent is evidenced by part (d) of the "Other Provisionsn section 
of the statutory form: 

Nothing herein shall be construed as a directive to exclude from consultation 
or notification any relative of mine about my health condition or dying. Writ- 
ten directives by me as to whether to notify or consult with certain family 
members shall be respected by health care workers, attorneys in fact, or sur- 
rogates. 

Id  
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valid as long as the instrument "was legally effective when writ- 
ten."14'j Living wills crafted from and executed by the "old" 
statute should be adequate. However, it should be noted that, as 
the law stands today, a patient with a living will or health care 
proxy may not have artificially provided nutrition and hydration 
withheld or withdrawn unless his directive specifically and ex- 
pressly authorizes such action.14' Therefore, if your clients 
have strong feelings about artificially provided nutrition and 
hydration and their previous living wills do not expressly pro- 
vide for that issue, a new directive should be executed reflecting 
such.l4' 

B. Health Care Proxies Under the Old Act 

Before amendments were added to the Durable Power of 
Attorney Act, there could have been some question whether 
health care proxy documents executed prior to May 8, 1997, 
were 'legally effective." The 1981 Natural Death Act only ex- 
pressly provided for creation of a living will and the version of 
the Durable Power of Attorney Act a t  that time14' did not ex- 
pressly provide for creation of a durable power of attorney for 
health care. However, the amended statute extinguishes any 
fears regarding this ambiguity since it implies durable powers of 
attorney for health care were legally effective under the old 
statutes.'50 A new health care proxy designation executed un- 

146. Id. $ 22-8A-13(a). 
147. See ALA. CODE $8 22-8A-13(b), -4(a),(b) (1997). 
148. This express authorization requirement creates an interesting situation under 

the current Alabama law. Under the 1997 Natural Death Act, a person who has 
weighed future medical care decisions and previously executed a living will under 
the 1981 Act has no right to have artificial nutrition or hydration withheld or with- 
drawn unless expressly provided for within the document. See ia $ 22-8A-4. Many of 
these living wills probably do not expressly provide for removal of these treatments 
because they were not mentioned in the 1981 Act. See AM. CODE $8 22-8A-1 to -10 
(1990). However, under the 1997 Act a person who becomes terminally ill or penna- 
nently unconscious and has no written advance directive of any kind may have nutri- 
tion and hydration removed by a surrogate with clear and convincing evidence of 
that intent. See ALA. CODE $ 22-8A-ll(a) (1997). 

149. See ALA. CODE $ 26-1-2 (1992). 
150. The 1997 Natural Death Act states: 

Any durable power of attorney regarding health care decisions made 
prior to May 8, 1997, shall be given effect provided that the durable power of 
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der the 1997 statute is only necessary if the old health care 
proxy instrument was not legally executed or did not have spe- 
cific provisions regarding artificially provided nutrition and 
hydration.lS1 The old proxy designation must meet the strict 
signing requirements and have a written acceptance by the 
attorney-in-fact attached to be legally executed.ls2 

C. Advance Directives Executed 
in Another State 

Advance directives executed in another state are valid in 
Alabama if: a) they were executed in compliance with the law of 
the other state, or b) they did not meet the requirements of the 
state where executed, but they are valid under the laws of 
Alaba~na. '~~ Once again, if the advance directive does not pro- 
vide specific authorization, the removal of artificially provided 
nutrition and hydration will not be allowed in Alabama.'" 

X TELL ME ABOUT THE NEW SURROGACY PROVISION. 
WHAT IF MY CLIENT IS TERMINALLY ILL OR INJURED OR 

PERMANENTLY UNCONSCIOUS AND DID NOT A LIVING 
WILL OR APPOINT A HEALTH CARE PROXY? 

A. Why Surrogacy Is Needed 

The vast majority of citizens do not have some form of an 
advance medical directive. It is estimated only 9-23% of U.S. 
citizens have thought ahead and executed directives concerning 
future medical treatment.ls5 Therefore, knowing what happens 

attorney was legally effective when written and artificially provided nutrition 
and hydration shall not be withdrawn pursuant to the durable power of attor- 
ney unless specifically authorized herein. 

ALA. CODE Q 26-1-2(gX14) (Supp. 1998). Note, however, this savings clause only ap- 
plies to documents executed prior to the effective date of the statute. See id 

151. See ALA. CODE Q 22-8A4(b) (1997). 
152. See supra text accompanying notes 89-99. 
153. ALA. CODE Q 22-8A-12 (1997). 
154. Id. 
155. See 2 MEISEL, supra note 7, Q 10.2. 
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when someone does not have an advance directive is just as 
important as knowing the ins and outs of the statutory creation 
of living wills and health care proxies. 

B. Surrogate Decision-Makers in Alabama 

Previously under Alabama law, the family of an incompe- 
tent, terminally ill or injured patient who had not executed an 
advance directive had no legal recourse to have life-sustaining 
medical treatment withheld or removed from their family mem- 
ber.156 This led to the unfortunate situation where husband, 
wife, parent, or child was forced to  either watch the patient die 
a slow, prolonged death or to take legal action for court-ordered 
removal of treatments. Both courses of action are emotionally 
painful ones for a family already suffering from the stress of the 
patient's condition. Today, the 1997 Natural Death Act cures 
this ill. 

A surrogate can be obtained for a qualified patient under 
three conditions: 1) if no advance directive has been executed by 
the patient; or 2) if the patient has a legally appointed health 
care proxy, but the proxy is not "reasonably available;" or 3) if 
the patient has a valid living will that does not address his or 
her particular medical situation.15' 

The surrogate must be a competent adult, as defined within 
the Natural Death Act.15' In addition, there is a hierarchy es- 
tablished within the statute for possible surrogates: 

Any of the following persons, in order of priority stated, 
when persons in prior classes are not available or willing to serve, 
may serve as a surrogate pursuant to the provisions of this sec- 
tion: 

(1) A judicially appointed guardian . . . 
(2) The patient's spouse, unless legally separated or a party 
to a divorce proceeding; 
(3) An adult child of the patient; 
(4) One of the patient's parents; 
(5) An adult sibling of the patient; 

156. See Brockman, supra note 14, at  22. 
157. See ALA. CODE 8 22-8A-ll(a) (1997). 
158. See discussion supra text accompanying notes 50-52. 
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(6) Any one of the patient's surviving adult relatives who are 
of the next closest degree of kinship to the patient; or 
(7) If the patient has no relatives known. . . a committee 
composed of the patient's primary treating physician and the 
ethics committee of the facility where the patient is undergo- 
ing treatment . . . ''' 
The surrogate must make the qualified patient's health care 

decisions based upon the substituted judgment standard.lW 
However, consistent with the rest of the Natural Death Act, 
there is a higher standard to be met before artificially provided 
nutrition and hydration may be withdrawn. The surrogate must 
prove by clear and convincing evidence the patient would have 
wanted the nutrition and hydration withheld or withdrawn.161 
There is also a mechanism within the statute for cases in which 
the surrogate's authority is d isp~ted. '~~ 

C. Requirements for the Surrogate 

The surrogate must complete a form providing certification 
before his protection from liability is e~tab1ished.l~~ Completion 
of the form shows the surrogate has contacted all more qualified 
parties within the surrogacy hierarchy, and they have assented 
to his fulfilling the surrogate p0siti0n.l~~ This form,165 adopt- 
ed in the Alabama Administrative Code, is not part of the mate- 
rial required to be given out by hospitals under the Patient Self 
Determination Act. The surrogate must acquire it from a lawyer 

159. ALA. CODE Q 22-8A-ll(d) (1997). 
160. See id. Q 22-8A-ll(c). The statute provides: 

The surrogate shall . . . make decisions . . . that conform as closely as  
possible to what the patient would have done or intended under the circum- 
stances, taking into account any evidence of the patient's religious, spiritual, 
personal, philosophical, and moral beliefs and ethics, to the extent these are 
known to the surrogate. Where possible, the surrogate shall consider how the 
patient would have weighed the burdens and benefits of initiating or contin- 
uing life-sustaining treatment . . . against the burdens and benefits to the 
patient of that treatment . . . . 

Id.; see ako supra note 86 (discussing standards of decision making). 
161. ALA. CODE Q 22-8A-ll(c) (1997). 
162. See id. Q 22-8A-ll(j). 
163. See id. Q 22-8A-ll(e). 
164. See id. Q 22-8A-ll(e), (0. 
165. See id. Q 22-8A-ll(i). 
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or another informed individual. The Administrative Code form 
must be used-no substitutes or variations are a~ceptab1e.l~~ 

Once the surrogate is certified, he or she may proceed in 
good faith to make the medical decisions for the qualified pa- 
tient.16' Health care providers are also given statutory protec- 
tion from liability when following the instructions of the surro- 
gate in good faith.168 

XI. CONCLUSION 

Although close examination of the statute and common law 
answers many questions surrounding the 1997 amendments to 
Alabama's Natural Death Act, many mysteries still remain un- 
solved. For instance, what happens if a layperson executes the 
statutory form and initials every blank? What if the layperson 
does not make decisions in a certain category of the form during 
execution, but later goes back and initials those blanks? Does 
the more specific, and graphic, statutory form16' actually hin- 
der the AMD movement because it forces clients to consider and 
confront tough decisions surrounding an undesirable death more 
closely than they would wish? 

These questions and others will have to be answered by the 
Alabama courts or the legislature. Hopefully, the Alabama legis- 
lature will try to provide solutions to the ambiguities in its Nat- 
ural Death Act before those ambiguities are fleshed out in the 
courts. In advocacy of hastening this response, the legislature 
should be reminded that these potential court cases are not run- 
of-the-mill legal questions; lives will literally hang in the bal- 
ance. 

Elizabeth Jones Hemby 

166. Ala. Admin. Code r. 420-5-19-.O1 (1997). This requirement creates new 
problems regarding how the potential surrogate is expected to have knowledge of 
this form's existence and its whereabouts. The health care provider is the most logi- 
cal potential informant, but the provider is currently under no legal obligation to be 
informed of these facts. See A m  CODE 8 22-8A-ll(g) (1997). 

167. See id. 8 22-8A-ll(c). 
168. See id. Q 22-8A-ll(g). 
169. See, e.g., id. Q 22-8A-4(h). The statute states in part, "I DO want medically 

indicated artificially provided nutrition and hydration, even if it will only prolong the 
dying process" and Y do NOT want artificially provided nutrition and hydration . . . 
even if withholding or withdrawing causes me pain." Id. (emphasis added). 
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