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The year 2000 marks the tenth anniversary of the Americans with 
Disabilities Act ("ADA"),' and, as a result, there is much attention fo- 
cused on reflecting on the past decade of disability policy. The most 
significant year in disability policy for higher education, however, is 
really 1973, because in that year Congress enacted Section 504 of the 

$9 2 Rehabilitation Act ("Section 504 ), which marked the beginning of 
federal protection against discrimination on the basis of disability for 
programs receiving federal financial assistance. Because the vast major- 
ity of institutions of higher education receive support that subjects them 
to the mandates of Section 504, these programs--even for those that are 
private institutions-have been subject to these mandates long before 
most of the rest of the private sector or many other institutions were 
affected. 

Because of the application of disability discrimination laws for over 
a quarter of a century, a significant body of law has developed in the 
courts to clarify what is required of these institutions and the ways in 
which individuals with disabilities are protected. Policy development by 
Congress andlor administrative agencies is needed in a number of areas, 
and courts are often not the best avenue for clarification. In still other 
areas, governmental policy may not be the solution, but rather a rewgni- 
tion of the need for individual institutions or higher education associa- 
tions to develop their own appropriate policies to address certain issues. 
In still others, an increase in technical assistance and communication 
about the best practices may be the best avenue to pursue. 

' 

This Article will review the development of higher education dis- 
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ability policy since 1973. It will then discuss the areas that have re- 
ceived the major focus of judicial attention in recent years. The Article 
will suggest the directions the courts are likely to take on these issues. 
Finally, it will indicate issues that merit re-examination and review by 
Congress and the Department of Education or even by institutions of 
higher education themselves, because judicial attention is not as likely to 
provide a roadmap on how to best address these issues. 

In 1973 Congress enacted Section 504 of the Rehabilitation ActY3 
which prohibited discrimination on the basis of handicap (now disabil- 
ity) against otherwise qualified individuals by programs receiving fed- 
eral financial assistance. The application of Section 504 to an entire 
higher education institution, even if only one program within that insti- 
tution received the federal funding was clarified by the enactment of the 
Civil Rights Restoration Act of 1987.~ 

There was minimal impact on higher education institutions for sev- 
eral years after the enactment of Section 504 for a variety of reasons. 
First, it took five years for the Department of Health, Education, and 
Welfare (now the Department of Education and the Department of 
Health and Human Services) to promulgate regulations.5 Second, there 
did not seem to be significant efforts to enforce the mandates. For ex- 
ample, the regulations required that institutions engage in a self- 
evaluation and implement changes to ensure that the program was acces- 
sible when viewed in its entirety.6 While most colleges and universities 
engaged in these self-evaluations, they did little to implement many of 
the needed changes. Third, those who might wish to challenge the dis- 
criminatory practices and policies of higher education institutions did 
not seem to be aware of Section 504 as a vehicle for protection. This 
lack of awareness is probably due in part to the fact that the level of me- 
dia attention to Section 504 was significantly less than that of the media 
attention and resulting public awareness when the Americans with Dis- 

3. 29 U.S.C. 5 794. This was an amendment to the Vocational Rehabilitation Amendments of 
1954 which were an amendment to the LaFollette-Barden Vocational Rehabilitation Act of 1943, 29 
U.S.C. 55 31-42 (1994), which focused on providing for vocational rehabilitation. For a more detailed 
discussion of the history of the Rehabilitation Act, see RICHARD K. SCOTCH, FROM GOOD WILL TO 
CIVIL RIGHTS: TF+NSFORMINCI FEDERAL DISABIL~Y POLICY (1984); see also LAURA F. ROTHmIN, 
DISABILITIES AND THE LAW 5 1.02 (2d Ed. 1997 & Supp.). 

4. Pub. L. No. 100-259, 102 Stat. 28 (1988). This was enacted as a result of the Supreme Court's 
decision in Grove City College v. Bell, 465 U.S. 555 (1984), in which the Court held that only the pro- 
gram receiving the funding was subject to the nondiscrimination mandates of federal funding nondis- 
crimination statutes. 5 2(1). 102 STAT. at 28. 

5. See 45 C.F.R. 84 (1999). This only occurred after public demonstrations and a lawsuit. See 
Cherry v. Mathews, 419 F. Supp. 922 (D.D.C. 1976). 

6. 45 C.F.R. 5 8 4 . q ~ )  (1999). 
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abilities Act was enacted seventeen years later. 
Fourth, Section 504 only protects individuals with disabilities who 

are "otherwise qualified."7 Most college age individuals had not had the 
benefits of a comprehensive special education policy in the early years 
after the enactment of Section 504. The federal mandate to ensure that 
all children with disabilities received free appropriate public education 
and related services with assurance of procedural safeguards began in 
1975.~ It would take several years before substantial numbers of children 
identified early in their education would have had sufficient benefits 
from these programs to be qualified for admission into higher education 
programs and to succeed once they were admitted. The American Coun- 
cil on Education has been surveying the presence of students with dis- 
abilities on campus for several yea'rs. The most recent report indicates 
that, in 1998, one out of every eleven college freshman had a disabi~ity.~ 
That number is three times the number reported in 1978. 

Fifth, the fact that there were initially few attorneys or other advo- 
cates with the expertise and willingness to take on disability discrimina- 
tion cases resulted in Section 504's initial minimal impact. Generally 
speaking, only advocacy organizations created by the federal Develop- 
mentally Disabled Assistance and Bill of Rights Act of 1975" and other 
similar advocacy groups were likely to take on these types of cases. Pri- 
vate attorneys were not as involved. As knowledge and understanding of  
the laws and the awareness of the availability of attorneys' fees in- 
creased, so did the litigation. 

In addition to the lack of private enforcement, federal enforcement 
by administrative agencies was not significant. Initially, this lack of pri- 
vate enforcement may have resulted from a reluctance to spend re- 
sources on isolated complaints. In the 1980s, it reflected the Reagan 
administration philosophy of de-regulation generally, so federal re- 
sources were not used for this enforcement. 

The early litigation that did occur tended to focus on procedural is- 
sues, so it was not until the mid-1980s that the courts began to address a 
significant number of more substantive issues." Beginning in the mid- 
1980s, the combination of better prepared college age students with dis- 
abilities and the awareness of the disability policies resulted in an in- 

7. 29 U.S.C. 5794 (1994). 
8. See Education for All Handicapped Children Act of 1975, Pub. L No. 94-142, 89 Stat. 773 

(1975) (codified at20 U.S.C. 5 1400-1491 (1994)). 
9. Studv bv HEATH Resource Center ofthe American Council on Education available in 

<httP'~lwwwl~e~~e~edu/abouffpmgramslaccess and equity/heathlnewslet ... /updateefieshmenMm>. Of 
those repding a disability in 1998,41 percent indicated a learning disability. That compares with only 
15 in 1988. The &idy also documents shifts in enrollmentpatterns between con&unity colleges 
and four year colleges. 
lo. Pub. L No. 94-103.89 Stat. 486 (1975) (codified at 42 U.S.C. 5 6042 (1994)). 
11. See ROTHSIEN, supra note 3,s 7.0 1. 
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crease in the number of judicial decisions addressing the application of 
Section 504 in the context of higher education.I2 

The passage of the Americans with Disabilities Act in 1990,13 al- 
though not significantly adding to the protections available in a higher 
education context, opened a floodgate of complaints, both to the De- 
partment of Education and in the courts. Other reasons for this increase 
in complaints are probably related to factors such as the existence of a 
greater understanding and identification of individuals with learning 
disabilities. For faculty members in higher education, the elimination of 
mandatory retirement has caused increased litigation. In addition, the 
presence of students with HIV on campus is also responsible for some of 
the increased litigation. 

The ADA is significant, not so much for its direct impact on higher 
education, but because of its application to a much broader sector of 
society. Unlike the Rehabilitation Act, the ADA more comprehensively 
requires private employers and private providers of public accommoda- 
tions and other entities, such as state licensing agencies, to comply with 
the sane mandates that institutions receiving federal financial assistance 
have been subject to since 1973.14 As a result, the student who graduated 
from a college or university receiving the Rehabilitation Act protection 
against discrimination and the mandates for reasonable accommodations 
now has that same level of protection in the arenas of professional li- 
censing exams or employment, or both. 

Whatever the reason or combination of reasons for the burgeoning 
advocacy efforts, it is clear that there remain many unresolved issues 
relating to higher education and individuals with disabilities, and that 
litigation involving these issues is increasing. The following section will 
provide an overview of the key provisions and principles of both Section 
504 and the ADA and a focus on the major areas where the Department 
of Education and the courts have focused their attention. 

In addition to Section 504 and the ADA, there are a number of other 
federal statutes relating to housing,15 student records,16 medical leave," 

12. Id. 
13. 42 U.S.C 55 12101-12213. 
14. See id. 5 12111 (5)(A) (definition of employer); id. 5 12181 (prohibiting discrimination in 

public accommodations). 
15. The Fair Housing Amendments Act of 1988, 42 U.S.C. 55 3601-3631 (1994) (prohibiting dis- 

aimination in housing based on handicapping conditions). This may require new university housing to 
ensure reasonable access to students with disabilities. 

16. The Family Educational Rights and Privacy Act ("FERPA") of 1974.20 U.S.C. $5 1232g(a)-(i) 
(1994 & Supp. 1998), requires programs receiving federal financial assistance to ensure that students 
records have a variety of privacy and confidentiality protections. This is relevant for students with 
stigmatizing conditions, such as HIV, psychiatric impairments, alcohol and d n ~ g  addiction, and other 
conditions. There is substantial authority establishing that there is not a private right of action under 
FERPA. See 1 WILLIAM  VAL^, EDUCATION LAW 5 16.41 (1985). citing Daniel B. v. Wisconsin 
I?=?.pt. of Pub. Instruction, 581 F. Supp. 585. 592 (E.D. Wis. 1984), Girardier v. Webster College, 563 
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and age discrimination1* that affect individuals with disabilities in a 
higher education setting. In addition, a variety of state disability dis- 
crimination statutes and other laws can affect this area. The focus of this 
Article, however, will be on Section 504 and the ADA. 

A. Overview of Section 504 and the Americans with Disabilities Act 

1. Application to Various Programs 

Section 504 of the Rehabilitation ~ c t ' ~  and the Americans with Dis- 
abilities Act of 1 9 9 0 ~ ~  both prohibit discrimination against otherwise 
qualified individuals with disabilities on the basis of their disability. 
Section 504 applies to programs that receive federal financial assistance, 
thereby including most colleges and uni~ersities.~' The prohibition 
reaches discrimination in all areas, including students, staff, faculty, and 
events and programs provided to the public.u 

The ADA has five major sections, three of which have significant 
impact on higher education  institution^.^^ Title I of the  ADA^^ applies to 
employers with fifteen or more employees.25 This would cover both staff 
and faculty. Title II of the  ADA^^ applies to state and local governmen- 
tal programs.27 This would apply to state universities and community 
colleges. Title I1 also affects state licensing. agencies, a problematic area 
that had been largely unaffected by Section 504. Title 111~' applies to 
twelve specific categories of private providers of public accommoda- 
t i o n ~ . ~  One of the twelve categories is a place of ed~cation.~' Private 

F.2d 1267 (8th Cir. 1977). 
17. The Family and Medical Leave Act, 29 U.S.C. $5 2601-2654 (1994), requires covered employ- 

ers to accommodate employees with unpaid leave to deal with serious health conditions. This may be 
important for employees of universities. 
18. The Age Discrimination in Employment Act of  1986,29 U.S.C. 55 621434 (1994), makes it 

impermissible to apply mandatory retirement to faculty members. This is significant because faculty 
members who became impaired in the past might not have had their employment terminated because the 
institution was simply waiting for them to retire. Now, faculty members in that situation will no longer 
have to leave the institution unless they choose to do so. 
19. 29 U.S.C. 5 794 (1994). 
20. 42 U.S.C. 55 12101-12213 (1994). 
21. 29 U.S.C. 5 794. 
22. Id. 5 794; 42 U.S.C. 55 12101-12213 (1994). 
23. 42 U.S.C. §12111(5xA); id. 55 12131-12165; id. $5 12181-12189. 
24. Id. 5 12111-12117. 
25. Id.§l2111(5)(A). 
26. 42 U.S.C. 55 12131-12165. 
27. Id.§12131(1). 
28. Id. 55 12181-12189. 
29. Id. 5 12181(7)(Aj(L). 
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colleges and universities would be covered by Title I I I . ~ ~  
It should be noted that there is often overlapping coverage. A private 

college would be subject to Title I11 and Section 504 for student issues 
and programs provided to the public. With respect to employment is- 
sues, the private college would be subject to both Title I and Section 
504. Although the statutes are very similar in many respects, there may 
be procedural or strategic reasons why one statute is more useful in a 
particular case. For example, Title I11 does not specifically provide for 
individual damages unless the Attorney General  intervene^:^ while such 
damages would be available under Section 5 0 4 . ~ ~  In employment cases, 
Title I requires a complainant to pursue administrative remedies through 
the Equal Employment Opportunity  omm mission,^^ while Title I1 and 
Section 504 do not. 

It is also significant that Section 504 is very sparse in its statutory 
language. The details of what is required were spelled out initially in 
regulations and subsequently in case law development. The ADA statu- 
tory language draws on this body of administrative and judicial interpre- 
tation and incorporates much of it directly into the statutory language 
itse1fm3' There are, however, additional detailed regulations and substan- 
tial administrative agency guidelines on how the ADA should be inter- 
preted. It is clear that the two statutes are intended to be interpreted con- 
sistently in most instances.36 

Section 504 of the Rehabilitation Act resulted in model regulations 
being promulgated by the Depament of Health, Education, and Wel- 
fare.37 These model regulations include several sections of relevance to 
higher education, most significantly the section specific to postsecon- 
dary This is most significant because when regulations were 
developed pursuant to the ADA, while a great deal was added to the 
Section 504 regulations on employment, professional licensing, and 
other topics, few new regulations were added relating to postsecondary 
education. For instance, Title I1 covers state and local public educational 
programs and Title I11 covers private providers of education, which 
would cover higher education in both cases. Yet nothing was specifi- 
cally added in the regulations to flesh out requirements relevant to 
higher education. The only areas that really add anything are regulations 
on transportation systems and, more significantly, regulations relating to 

Id. 5 12181(7)(J). 
42 U.S.C. 5 12181(7)(J). 
Id. 5 12181(7#A)-(L). 
29 U.S.C. 5 794 (1994). 
42 U.S.C. § I21 17(a). 
Id. 85 12101-12213. 
See id. 5 12 1 17@). 
Exec. Order No. 11,914,41 Fed. Reg. 17,871 (1978). 
34 C.F.R. 55 104.41-47 (1999). 
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examinations and courses for admissions and credentialing related to 
postsecondary ed~cation.~' For that reason, the Section 504 regulations 
remain the primary regulatory guidance on most issues, at least those 
related to students and applicants. 

2. Who Is Protected 

Both Section 504 and the ADA define individuals with disabilities 
as those with "physical or mental impairment[s] which substantially 
[limit] one or more . . . major life activities, [those with] a record of 
such an impairment, or [those who are] regarded as having such an im- 
pairment.'* Major life activities are defined to include "caring for one's 
self, performing manual tasks, walking, seeing, hearing, speaking, 
breathing, learning, and working."41 The Supreme Court's decision in 
Bragdon v. ~ b b o t t ~  indicated a willingness to read the statute broadly in 
terms of what are considered major life activities by holding that repro- 
duction is a major life activity. More recent Supreme Court decisions, 
however, may have narrowed the coverage by determining that mitigat- 
ing measures, such as medication or self accommodation, are to be taken 
into account in determining whether someone is currently substantially 
limited.43 

In order to receive accommodations under these statutes, it is gener- 
ally the obligation of the individual with the disability to make known 
the disability and to provide appropriate documentation establishing the 
condition.44 In addition, it is important to note that only individuals who 
are otherwise qualified are protected.4s This means that the individual 
must be able to meet either the academic and technical requirements for 
admission, the programmatic participation, or the essential job functions 
for employment in order to be protected. The application of this re- 
quirement may necessitate establishing what are essential or fundamen- 
tal requirements. 

Another aspect of being otherwise qualified is that the individual 
must not pose a direct threat to self or others.46 This requirement can be 

-- 

39. 28 C.F.R. 5 36.309 (2000). 
40. 29 U.S.C. 5 705(20)@); 42 U.S.C. 5 12102(2). 
41. 34 C.F.R. 3 104.3@0()(ii). 
42. 524 U.S. 624 (1998) (holding that a woman who had been denied dental treatment in the den- 

tist's office because of her HIV status was disabled because her HIV status substantially limited her 
mja life activity of reproduction). 

43. Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999); Murphy v. United Parcel Serv., Inc., 527 
U.S. 516 (1999); Albertson's, Inc. v. K i g b u r g ,  527 U.S. 555 (1999) (each holding that the conditions 
of these individuals were corrected by mitigating measures and compensating factors so that the indi- 
viduals were not substantially limited in major life activities). 

44. 42 U.S.C. 5 12112@)(5)(A); 34 C.F.R 5 104.12. 
45. See Southeastern Community College v. Davis, 442 U.S. 397,407 (1979). 
46. 42 U.S.C. 5 121 13@); 29 U.S.C. § 705(20)@) (Supp. IV 1998). 
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significant with respect to students with HIV, psychiatric impairments, 
and certain other conditions. 

The ADA added protection Pbr individuals who are associated with 
someone who has a disabi~ity.~' By construing the statutes consistently, 
it seems probable that the same requirement should extend to Section 
504. In addition, both Section 504 and the ADA have specifically lim- 
ited protections related to individuals with contagious or infectious dis- 
eases4' and alcohol and drug  abuser^,"^ and they both specifically ex- 
empt individuals in categoriess0 that were so addressed for political rea- 
sons. The application of these requirements in the context of higher 
education is discussed more fully in Part 3.B. 

3. Key Principles 

It is useful, before reviewing the major litigation and the issues in 
need of re-examination, to be mindful of several key principles underly- 
ing the policy of both Section 504 and the ADA. The first of these prin- 
ciples includes the requirement that the individual be "otherwise quali- 
fied," as discussed in the previous section. 

In addition, disability discrimination policy intends for there to be 
equal opportunity, not just equal treatment. Thus, opening the doors of 
the institution is not enough if the ramps or the lack of other accommo- 
dations prevent the individual from benefiting. The equal oppo~tunity 
principle relates to the requirement that a program may be required to 
provide reasonable accommodations, even accommodations that result 
in financial or administrative cost." The reasonable accommodation 
requirement marks a significant difference from most other federal non- 
discrimination policy. 

Another key principle is that of integration. In line with the philoso- 
phy of Brown v. Board of  ducati ion,^^ this policy recognizes that "sepa- 
rate but equal" is not equal and, furthermore, stigmatizes the student.s3 
To the extent appropriate, programming is to be provided in the most 
integrated setting.s4 This principle is responsible for mandates related to 
the designing of sports arenas and theatres with a distribution of seating 
for individuals with mobility impairments and provision for companion 

42 U.S.C. 5 121 12@)(4). 
Id. 5 121 13(d)(2); 29 U.S.C. 5 705(20)(D). 
42U.S.C. 5 12114;29U.S.C. §705(20)(c)(i). 
See 42 U.S.C. $5 12208,1221 1; 29 U.S.C. 5 705(20)(E) &(F). 
See 42 U.S.C. 5 12112@)(5)(A). 
347 U.S. 483 (1954). 
Id. 
42 U.S.C. 55 12182@)(1)(A)(ii); 12182@)(1)(B). 
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seating. 
One other principle of significance relates to the issue of disparate 

impact. The Supreme Court has recognized that many policies and prac- 
tices that adversely affect individuals with disabilities are not the result 
of intentional animus, but rather are the result of their discriminatory 
effect." The Court, in Alexander v. ChoateYs6 struck a balance on this 
issue by holding that while not every policy or program with disparate 
impact on individuals with disabilities constitutes a violation of Section 
504, at least some policies or programs with unjustifiable disparate im- 
pact do.57 These policies were not designed to bankrupt or fundamen- 
tally alter the programs to which they apply. For that reason, institutions 
are not required to fundamentally alter programs, to lower standards, nor 
to provide accommodations or access that are unduly burdensome.'* 
Disability discrimination laws, however, are intended to place more of 
the burden (both financial and administrative) on the institutions that are 
in a better position to bear those burdens than the individuals them- 
selves. For that reason, the courts have placed the burden of demonstrat- 
ing undue burden and fundamental alterations on the  institution^.^^ The 
judicial deference to higher education institutions that is routinely given 
in many contexts is not so "automatic" in the area of disability law. 

B. Major Areas of Litigation 

While there have been a number of issues that the courts have ad- 
dressed-involving disabilities and higher education, this section focuses 
only on the major recent areas of litigation.60 

1. Learning Disabilities 

The area of greatest activity with respect to disability issues in 
higher education involves learning di~abilities.~' Among the reasons for 
increased activity in this area is the increase in the number of students 
with learning disabilities that are already enrolled in or seeking to enter 
higher education programs. This increase results from the identification 
of disabled students, a result of special education mandates, a greater 
awareness of rights of individuals, and increased research and under- 
standing about learning disabilities. The complexity of identifying and 

-- 

55. See Alexander v. Choate, 469 U.S. 287 (1985). 
56. 468 U.S. 287 (1985). 
57. A h n d e r ,  469 U.S. at 307. 
58. 42U.S.C.~~12112@~5~A);Seea~oid.~12111(8)&(10);id,~12131(2). 
59. See R m m N ,  supra note 3,s 3.27. 
60. For more comprehensive coverage of all areas of litigation, see id. 
61. R o m N ,  supra note 3.5 3.22. 
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diagnosing a learning disability and of determining appropriate reason- 
able accommo8ations for this has also led to increased activity in this 
area. 

a. Ident1j5cation oflearning Disabilities 

The first question related to individuals with learning disabilities is 
whether they are even disabled within the definition of Section 504 and 
the ADA. The case of Sutton V. United Air Lines, ~ n c . ~ ~  raises some 
questions about that issue. In Sutton, the Supreme Court addressed 
whether mitigating measures should be considered in determining 
whether an individual is currently substantially limited in a major life 
activity.63 In deciding that such measures should be considered, the 
Court specifically referenced Bartlett v. New York State Board oflaw, 
Examiners6" and remanded-that case for further evaluation in light of its 
decision in ~ u t t o n . ~ ~  Bartlett involved a bar exam applicant claiming a 
learning disability and seeking a number of accommodations on the New 
York Bar ~ x a m . ~ ~  The Second Circuit had detennined that Ms. hrtlett's 
condition constituted a substantial limitation to the major life activity of 
reading and learning.67 The court further held that inappropriate test in- 
struments had been used by the New York bar experts in evaluating 
her.68 

Essentially, the Second Circuit court had to determine whether Ms. 
Bartlett's self accommodations, which had affected her ability to learn 
in college and law school, disqualified her from being disabled under the 
 ADA.^' It seems probable that because Ms. Bartlett was found to be sub- 
stantially limited in the activity of reading,70 even with the compensating 
efforts, that she would still be found to be disabled. It is important to 
recognize that Sutton arose in the context of employment, and that in a 
higher education context, reading and learning would probably be 
viewed as major life activities. 

The Bartlett district court decision occurred shortly after a decision 
in a similar case, Price v. National Board of Medical ~xarniners.~' In 
Price, the district court reached the conclusion that three medical stu- 

62. 527 U.S. 471 (1999). 
63. Sunon, 527 U.S. at 475. 
64. 970 F. Supp. 1094 (S.D.N.Y. 1997), 156 F.3d 321 (2d Cir. 1998) cert. granted, judgment va- 

cated, 527 U.S. 1031 (1999). 
65. New Yo& State Bd. of Law Exam'rs v. Bartlett, 527 U.S. 1031 (1999) (remanding case to 

Second Circuit for hlher consideration). 
66. Bartlen, 156 F.3d. at 321. 
67. Id. at 329. 
68. Id. 
69. Id. 
70. Id. 
71. 966F.Supp.419(S.D.W.Va.1997). 
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dents were not disabled under the ADA because they demonstrated su- 
perior intellectual ability, such that their impairments did not subStan- 
tially limit major life a~tivities.?~ The Bartlett district court seemed to 
distinguish its'decision from Price on the basis that Price involved edu- 
cation, rather than professional placement, despite the fact that a profes- 
sional licensing exam involves elements of both education and employ- . 

ment.73 
In a decision after the Sutton Supreme Court decision, a lower court 

addressed the issues raised by Bartlettand Price. The case of Gonzalez 
v. National Board of Medical ~xaminers'~ is similar to the Price deci- 
sion in that it involves medical board exams. In fact, the court cites the 
Price holding favorably in its determination that the evaluations used to 
establish a learning disability did not demonstrate a disability because 
the plaintiff did not demonstrate substantial irn~airment.~~ Applying the 
Bartlett reasoning, the plaintiff claimed that his performance demon- 
strated substantial impairment in the major life activities of reading and 
learning when compared with the performance of others of similar age 
and education." The court, however, applied the Price court's reason- 
ing, comparing instead compared the plaintiff s overall IQ test perform- 
ance with the average person and found him to be within the average to . 

superior range.n In addition, Gonzalez had a history of strong academic 
achievements without accommodations, combined with an indication of 
an ability to read within the average to superior range.78 There seem to 
be some significant factual distinctions between the performance level 
in Gonzalez and Bartlett. At a minimum, the plaintiff in Bartlett had 
limited reading ability79 while the plaintiff in Gonzalez could read 
within the normal to superior range.80 Thus, it remains to be seen 
whether the facts in Bartlett will result in a finding of a disability. . 

The other major question related to identification of learning dis- 
abilities involves documentation issues. The issues include: (1) whether 
documentation can be required, (2) who is qualified to provide appropri- 
ate documentation, (3) what types of evaluations are appropriate to 
document a learning disability, (4) who has the obligation to pay for the 
documentation, and (5) how current the documentation must be. While 
there are no complete and definitive answers to any of these questions in 

-- 

72. Price, 966 F. Supp. at 427-28. 
73. Bartlett v. New York State Board of Bar Exam'rs, 2 F. Supp. 2d 388.393-96 (S.D.N.Y. 1997). 
74. 60 F. Supp. 2d 703 (E.D. Mich. 1999) (holding that a medical student suit against a testing ser- 

vice did not make out a case for a preliminary injunction under the ADA). 
75. Gonzaler, 60 F. Supp. at 708,710. 
76. Id. at708. 
77. Id. 
78. Id. 
79. Bartlett, 156 F.2d at 321. 
80. Gomaler, 60 F. Supp. 2d at 708. 
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either the regulations or Supreme Court decisions, there are several key 
lower court decisions that have provided some direction. 

The requirement that accommodations or special consideration of a 
disability be given only where the individual makes known the existence 
of the disability and the need for accommodation indicates that a docu- 
mentation requirement is Two or three key recent cases 
involving documentation issues provide further guidance about the 
qualifications of evaluators, the types of testing instruments, and the 
currency of the evaluations. 

In Bartlett v. Mew York State Board of Law Examiners, the district 
court addressed accommodations by a learning disabled applicant to take 
a bar exam.82 The New York State Bar had determined that the appli- 
cant's learning disability did not reach the level of a disability within the 
ADA definition.83 One of the issues the court addressed was the defer- 
ence to be given to the evaluators of either party. The court held that no 
presumption one way or another should be given to the treating physi- 
cian's evaluation of the learning disability.84 Of significance, however, 
is the fact that the court was also unwilling to give particular deference 
to the bar examiner's experts who had never directly evaluated the indi- 
vid~a1.~' 

The district court in BartIett had found that Ms. Bartlett's learning 
disability was a disability substantially limiting her major life activity of 
working, because, without the accommodations on the bar exam, she 
would be precluded from potential employment in the legal profession.86 
The Second Circuit upheld the district court on all major issues but ap- 
plied a different test, determining that Ms. Bartlett was substantially 
limited in the major life activities of reading and learning.87 The appel- 
late court found that she was substantially limited compared to those 
with comparable training, skills, and abilitie~.~' The court further held 
that inappropriate test instruments had been used to evaluate her.89 

Another significant case on this issue is Guckenberger v. Boston 
~ n i v e r s i t ~ . ~ '  The court addressed a number of issues in a lengthy opin- 
ion involving a challenge by several students with learning disabilities 
to a variety of decisions and practices by the university.g1 The court spe- 

81. See 42 U.S.C. 5 121 12@)(5)(A) (1994). 
82. 970 F. Supp. 1094 (S.D.N.Y. 1997); 156 F.3d 321 (2d Cir. 1998), cert. granted, judgment va- 

cared, 527 U.S. 1031 (1999) (remanding the case for fbrther consideration). 
83. Bartlert, 970 F .  Supp. at 1102. 
84. Id. 
85. Id. at 1136. 
86. Id.at1121. 
87. Barrlert. 156 F.3d at 328-29. 
88. Id. at 328. 
89. Id. at 329. 
90. 974 F. Supp. 106 (D. Mass. 1997). 
91. Guckenberger, 974 F. Supp. at 1 14. 
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cifically addressed the issue of who is qualified to determine whether an 
individual has a learning disability or other disabilities affecting learn- 
ing, including attention deficit hyperactivity disorder." The court held 
that, when testing for learning disabilities, trained, experienced profes- 
sionals need not have doctorate degrees.93 However, the court held that 
when testing for attention deficit disorder ("ADD") and attention deficit 
hyperactivity disorder ("'ADHD), the university could require that the 
evaluators have a Ph.D. or an M.D." 

The court also addressed how recent such evaluations must be.'' The 
court held that a requirement that learning disability documentation be 
current within the past three years imposes significant additional bur- 
dens on students with disabilities.% The court determined that where a 
qualified professional deemed that retesting is not necessary, it would be 
impermissible to mandate that testing be no more than three years old.97 
The court allowed the possibility that testing for ADD and ADHD might 
need to be more ~urrent.~' 

With respect to cost, because the burden is on the individual to make 
known the disability, the individual is obligated to bear the cost. Prob- 
lems arise, however, when an individual has provided documentation, 
and the institution disputes the validity of the documentation on one 
basis or another. Although some institutions have developed their own 
policies on this issue, the law is far from clear about these obligations. 
This is one of the issues that would benefit from regulatory guidance. 

A final issue related to identification of the disability involves the 
timeliness of the identification. When an individual wants to have an 
accommodation or the disability taken into account for some other rea- 
sons, it is the obligation of the individual to provide such documentation 
in a timely manner.'' The courts and the Office for Civil Rights have 
been quite supportive of institutions when they have denied accommo- 
dations or otherwise adversely treated the student because of lack of 

- 

92. Id. at 139. 
93. Id. at 140. 
94. Id. at 140-41. 
95. Id. at 135. 
96. Guckenberger, 974 F. Supp. at 135-36. 
97. Idat136. 
98. Id. 
99. See Leacock v. Temple Univ. Sck of Med, 14 Nat'l Dis. L. Rep. (LRP) 1 30; No. 97-7850, 

1998 U.S. D i t  LEXIS 18871 (E.D. Pa. Nov. 25,1998) (holding that a medical school legally dismissed 
a student with a learning disability when the student did not make known the disability during the fM 
year or before dismissal); Tips v. Regents of Texas Tech Univ. 921 F. Supp. 1515 (N.D. Tex 1996) 
(holding that student did not make known her learning disability nor request accommodations and 
therefore there was no violation of the ADA or the Rehabilitation Act in dismissing the student); Temple 
Univ. (PA), 8 Nat'l Dis. Law Rep. (LRP) 7 125; No. 03-95-2090, 1995 NDLR (LRP) LEXIS 2048 
(0.C.R Dec. 1, 1995) (fmding that there is no violation of Section 504 of the Rehabilitation Act or the 
ADA d e n  the student did not seek academic modifications for a class until well into the semester). 
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timely notice.IW Institutions are likely to be more adversely treated, 
however, when their own policies a d  procedures do not clearly indicate 
how one is to go about making requests related to di~abilities.'~' 

b. Admissions Issues 

. It is clear that it is impermissible for an institution to ask about dis- 
abilities in most instances at the admissions stage, unless the student is 
r4uesting to have the application given special consideration because of 
the disability.'02 Some institutions still. ask such questions, and they get 
away with it simply because they have not yet been challenged. There 
has been very little judicial or regulatory activity on prdmissions in- 
quiries. The majority of the activity in this area relates to standardized 
tests. 

Title I11 of the ADA applies to private programs that administer 
standardized tests, such as the Scholastic Aptitude Test, the Law School 
Admission Test, and other admissions tests.lo3 The vast majority of 
higher education institutions require these tests for admissions decisions. 
The first question, therefore, is whether it is permissible to require that 
a applicant take a standardized test. Because accommodations are now 
provided to individuals with disabilities for all of these tests, it is proba- 
bly likely that a court would uphold requiring such tests, unless an indi- 
vidual could demonstrate that no accommodation was being provided for 
a specific disability. 

The more difficult questions~involve the "flagging" of standardized 
test scores and the use of these scores in the admissions process. With 
respect to flagging, the Department of Education has had an interim pol- 
icy for some time allowing a "flag" to be placed on any test that was 
taken under nonstandard  condition^.'^^ Although there have been sig- 
nificant questions raised about that policy, it has remained in place for 
over twenty years. Recently, however, the practice of flagging has been 
challenged in the context of medical board exams. Thus far, the practice 
has been upheld as valid.105 

With respect to the use of standardized test scores, most of the judi- 
cial attention has involved the use of these scores by the National Colle- 

1 W. See Temple Univ. (PA), 1995 NDLR (LRP) LEXIS 2048. 
101. Harvard University (MA). 6 Nat'l Dis. L Rep. (LRP) ql 58; No. 01-93-2084, 1994 NDLR 

(LRP) LEXIS 1712 (O.C.R. Aug. 19, 1994) (finding that Section 504 was violated by denying student's 
petition for a make-up exam because the policy on make-up exams was unduly vague with respect to 
students with disabilities). 

102. 34 C.F.R. 104.42(c) (2000). 
103. 42 U.S.C. 55 12181-12189 (1994). 
104. See, e.g., h e  v. National Bd. of Med. Exam'rs, 199 F.3d 146, 156 (3d Cir. 1999) (holding that 

neither T i e  I11 nor its regulations proscribe the practice of flagging). 
105. Doe, 199 F.3d at 156. 
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giate Athletic Association ("'NCAA") to aid in determining eligibility 
for athletic scholarships. There have been a number of challenges to the 
NCAA's practice of requiring minimum standardized test scores to ob- 
tain .athletic scholarship approval.lM Since the first of these cases began, 
the NCAA has changed its standards by providing for a more individual- 
ized assessment of qualifying status for students with disabilities.lo7 Be- 
cause these cases have been settled or have only received preliminary 
procedural decisions, it is not clear where the courts will ultimately 
come down on this issue. Most likely, courts will not support any policy 
that does not allow for individualized assessment in these cases. It is 
significant that in one of the cases, the court specifically recognized that 
it is legitimate for the NCAA to have standards that ensure academic 
ability to succeed in college.108 

c. Accommodations 

The types of accommodations sought by students with learning dis- 
abilities generally include additional time for exams, reduced course 
loads, alternative testing formats, and waiver of courses (such as foreign 
language or math). Because institutions are not required to provide aux- 
iliary aids or services or accommodations for personal use,'09 it may be 
that tutoring would be considered a personal service. However, there is 
no clear regulatory or judicial guidance on this issue. This does not 
mean that an institution could not provide tutoring for students with 
learning disabilities, but they may not necessarily be required to do. so. 
If, however, an institution provides tutoring services to all students, stu- 
dents with learning disabilities could not be discriminated against in 
accessing such services.110 

While the Section 504 model regulations provide examples of ac- 

106. Matthews V. NCAA, 79 F. Supp. 2d 1199 (E.D. Wash 1999) (denying a preliminary injunction 
on behalf of a college football player for declaring him ineligible because NCAA is not covered by Title 
III and that NCAA had made reasonable accommodations in any case); Bowers v. NCAA, 9 F. Supp. 2d 
460 (D.N.J. 1998) (denying summary judgment in case involving learning disabled football player who 
challenged NCAA standardized t& requirements); T a m  v. NCAA, 992 F. Supp. 11 14 (E.D. Mo. 
1998) (denying injunctive relief to student athlete who claimed NCAA's nonrecognition of untimed 
standardized test violated ADA); Ganden v. NCAA, No. 9666953; 1996 U.S. Dig. LEXIS 17368 
(N.D. Ill. 1996) (involving preliminary injunctions for 'students); Butler v. NCAA, 74 F. Supp. 2d 1021 
(W.D. Wash 1996) (denying attorney fees in case where he had been given an extension of a scholar- 
ship period and athletic eligibility after a consent decree) and C.A. No. 96-1656D (W.D. Wash. 1996) 
(involving a preliminary injunction for a student). 

107. A Consent Decree obligating the NCAA to change its eligibility requirements for learning dis- 
abled-student athletes was entered into on May 26, 1999, and adopted on January 12, 1999. See Butler 
74 F. Sum. at 1023, note 4. 

108. Bowers v. NCAA, 9 F. Supp. 2d 460,466-67 (D.N.J. 1998). 
109. 42 U.S.C. §12182(bX2xAxii) (1994). 
110. Id. 
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commodations that should be considered,"' institutions have a number 
of defenses that c a ~  be raised with respect to accommodation requests. 
Institutions are not required to provide accommodations that are unduly 
burdensome, either administratively or financially,112 nor are they re- 
quired to make accommodations that findamentally alter the program or 
lower its ~tan&rds."~ 

Although not a Supreme Court decision, the case of Wynne v. Tufts 
University School of ~ e d i c i n e , " ~  establishes a widely adopted standard 
Pbr deciding whether accommodations should be provided. The case 
involved a medical school student who requested that a multiple choice 
exam be given in a different format.115 In its much quoted opinion, the 
court required that relevant oEcials within the institution consider al- 
ternative means, their fwsibility, cost, and effect on the academic pro- 
gram, a d  provide rationally justifiable reasons as to why available al- 
ternatives would lower academic standards or result in substantial pro- 
gram alterations .I l6 

Subsequent decisions have applied these standards to a number of 
requested accommodations. Generally speaking, the application of this 
standard has resulted in holdings that do not require waiver of course- 
work.l17 While the institutions still have the burden required in Wynne, 
there is, nonetheless, a substantial degree of deferenc; given to higher 

- 

education institutions with respect to their programmatic academic re- 
quirements. Similarly, courts and agency findings are highly unlikely to 
require accommodation to demonstrating academic ability for admis- 
sion,"* with the caveat that this -deference does not generally extend to 

11 1. 34 C.F.R. 5 104.44(a) (2000). 
112. United States v. Board of Trustees for Univ. of Ala., 908 F.2d 740, 747 (I lth Cir. 1990). It is 

noteworthy that, since this decision, little, if any, judicial guidance has clarified what is meant by undue 
financial burden. Perhaps this is because universities are politically reluctant tc  try to make out such a 
claim because they would have to justify funds spent on discretionary programming such as athletics. 

113. Unlike the defense of undue financial burden, there is a fair amount of judicial clarification 
about the hdamental alteration issue. The standard was fust established in Southeastern Cornmunip 
College v. Davis, 442 U.S. 397, 413 (1979), which held that educational institutions need not make 
substantial modifications or fundamental alterations in the nature of the program to allow participation 
See ako ROrHsTEw, supra note 3, 5 3.10. 

114. 932 F.2d 19 (1st Cir. 1991). 
115. Wjmne, 932 F.2d at 22. 
116. Id. at 26. 
117. See, e.g., Guckenberger v. Boston Univ., 8 F. Supp. 2d 82 (D. Mass. 1998) (waiving foreign 

language would be a hdamental aheration of the program); Guckenberger v. Boston University, 974 F. 
Supp. 106 @. Mass. 1997) (holding that a decision as to whether course substitution for foreign lan- 
guage requirement may be a reasonable accommodation and holding that course substitution for math 
requirement was not); Darian v. University of Mass., Boston, 980 F. Supp. 77 (D. Mass. 1997) (holding 
pregnant nursing student not entitled to have core course requirement waived); Bennett College (NC), 7 
Nat'l Dis. L. Rep. (LRP)Q 26; No. 04-95-2065,1995 NDLR (LRP) :,EXIS 1735 (0.C.R May 15,1995) 
(deciding college required to waive math for student in political science major). 

118. See, e.g., Betts v. Rector and Visitors of the Univ. of Va., 191 F.3d 447 (4th Cir. 1999) (unpub- 
lished opinion) (remanding for a determination as to whether the student was disabled under the ADA); 
Gent v. Radford Univ., 976 F. Supp. 391 (W.D. Va. 1997), aj'd, 122 F.3d 1061 (4th Cir. 1997) (holding 
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rigid requirements related to specified minimum standardized test scores 
for eligibility.ll9 

The cases of Wong v. Regents of University of california12' and 
Zukle v. Regents of University of ~alifornia'~' are an interesting' com- 
parison with respect to the degree of deference that courts should give to 
institutions with regards to accommodations and academic qualifica- 
tions. In the Wong decision, the court held that the burden of demon- 
strating the necessity of a decelerated schedule for clinical clerkships for 
a medical student was on the ~niversity. '~~ By contrast, in Zukle, the 
same judge reached a different conclusion under remarkably similar 
facts.12j The accommodations sought in both cases involved an allow- 
ance of additional time between clinical clerkships as well as other ac- 
commodations relating to scheduling of clerkships. While the ultimate 
decision regarding the accommodatidns may be the same, it is interest- 
ing that the court in Zukle, in contrast to the court in Wong, did not re- 
quire a reassessment of this issue. 

The area where the individual with a disability is most likely to be 
successfhl in obtaining the requested accommodation involves that of an 
accommodation for additional time to take exams. Institutions are often 
unable to meet the burden of establishing that they are testing 

9,124 "speed. Since it cannot be planned for, it is more likely that an insti- 
tution will be able to demonstrate that unlimited time for exams is not a 
reasonable accommodation. Institutions in some instances may be able 
to demonstrate legitimate concerns about exam integrity. However, in 
many instances, arrangements can be made to ensure that integrity as 
well. Most of the cases that have addressed the issue of additional exam 
time have focused on whether the individual had learning or other dis- 
abilities justifying the accommodation and have not yet begun to address 
whether the additional time on an exam constitutes a fundamental altera- 
tion to the school's program.'z 

that student denied admission to graduate school did not have the requisite grade point average); Uni- 
vmity of Minn, 6 Nat'l Dis L Rep. (LRP) 7 295; No. 05-94-2139, 1995 NDLR (LRP) LEXIS 1562 
(0.C.R Jan. 13, 1995) (finding that law student with learning disability had grades and test scores 
substantially lower than other applicants). 

119. See supra at Section III.@).(l).(b). 
120. 192 F.3d 807 (!3h Cir. 1999) (remanding for fatual determination). 
121. 166 F.3d 1041 (9th Cu. 1999). 
122. Wong, 192 F.3d at 817. 
123. Zukle, 166 F.3d at 1050-51. 
124. Seegenerally Linda Lee, To Teach, or Mere& Accommodate, N.Y. TIMES, Apr. 9,2000, at 4A 

(recognizing the dilemmas raised in providing additional time and other accommodations for leiuning 
dimbiliies). See also Doe v. National Bd of Med Exam's, 199 F.3d 146, 151 (3d Cu. 1999) (discuss- 
ing speed and power elements of standardized tests). 

125. See, ag., Bartlett v. New York State Bd. of Law Exam'rs, 156 F.3d 321 (2d Ci. 1998). 
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d. Readmissions 

There have been a number of instances involving students who have 
not met academic standards once they have been admitted into a pro- 
gram.'26 These situations can be problematic, depending on how and 
when the presence of a disability became known. Where the disability 
has been identified and appropriate accommo&tions have been re- 
ceived, there is virtually no basis upon which a court or the Office for 
Civil Rights ("OCR") would require readmi~sion.'~' 

These situations are more dificult, however, where the student's 
learning disability has not been identified, where it has been identified 
but appropriate reasonable accommocasbtions were not provided, or where 
the student does not request accommo&tions because of concerns about 
stigma or because the student did not realize they might be needed.128 
The courts and the OCR generally have been consistent in not requiring 
readmission even in these settings, although there is some guidance in- 
dicating the entity considering readmission should at least take the issue 
of the learning disability into account in making its decision.lW 

One particularly troubling case is Betts v. Rectors and Visitors ofthe 
University of In that case, the student's medical school 
grades were below the requisite level until he was identified as having a 
learning disability.131 After that point he was given reasonable 
accommodations, and grades earned subsequent to being accommo&ted 
were at an acceptable 1eve1.l~~ Because her cumulative grade point was 
below the required level, however, the court upheld his academic 
dismissal. This case seems to signal the need to consider allowing 
students to repeat coursework in cases such as this. 

2. Psychiatric and Substance Abuse Impairments 

Incidents such as the shooting at Columbine High School and other 
highly publicized incidents involving students who may have psychiatric 

126. be, e.g., McGuiess v. University 0fN.M. Sch. of Med., 170 F.3d 974 (10th Cir. 1998) (hold- 
ing that a medical school was not required to advance a student with marginal grades); Ellis v. More- 
house Sch. of Med.. 925 F. Supp. 1529 (N.D. Ga 1996) (holding that a medical student who had been 
accommodated was not qualified to continue because of ongoing perfnmance deficiencies). 

127. Zukle v. Regents of Univ. of Cal., 166 F.3d 1041 (9th Cu. 1999); McGuinness v. University of 
N.M. Sch. of Med., 170 F.3d 974 (10th Cir. 1998); Leacock v. Temple Univ. Sch. of Med, 14 Nat'l Dis 
L Rep. (LRP) 7 30; No. 97-7850, 1998 U.S. Dist. LEXIS 18871 (E.D. Pa. Nov. 25, 1998); Ellis v. 
Murehouse Sch. of Med., 925 F. Supp. 1529 (N.D. Ga. 1996); Tips v. Regents of Texas Tech Univ., 921 
F. Supp. 15 15 (N.D. Tex. 1996). 

128. See ROTHSEIN, supra note 3,§3.22. 
129. DePaul University, 4 Nat'l Dis. L. Rep. (LRP) ql 157; No. 05-89-2029, 1993 NDLR (LRP) 

LEXIS 1107 (0.C.R May 18,1993). 
130. 191 F.3d 4-47 (4th Cir. 1999) 
131. Bens, 191 F.3dat 450. 
132. Id. 
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or emotional problems have heightened the concern about ensuring a 
safe environment for others in the educational c~mmunity.'~~ Litigation 
activity in this area has focused primarily on the issue of whether certain 
performance or conduct deficiencies must be excused when these defi- 
ciencies are related to the disability. Some litigation has addressed 
whether certain conditions are even disabilities entitling the individual 
to special treatment in the first place. 

With respect to the question of whether certain mental impairments 
are even disabilities, there have been few cases on this point in the con- 
text of higher education. Most cases addressing the defmition of disabil- 
ity, however, have involved employment.'" Still, there is some indica- 
tion that conditions such as test anxiety will not be considered to be dis- 
abilities, but rather as symptoms of other  condition^.'^^ Even where con- 
ditions such as panic disorder are considered to be disabilities, the courts 
may determine that an individual is not otherwise qualified. For exam- 
ple, in Maczaczyj v. State of New ~ o r k , ' ~ ~  the court found that it was not 
reasonable to accommodate a masters degree candidate with a panic 
disorder by waiving class attendance and allowing him to attend classes 
by phone.137 

The majority of cases involving excusing misconduct or deficiencies 
have resulted in decisions holding that an institution is not required to 
accommodate psychiatric or substance abuse impairments in this way. 
Recent decisions include upholding the dismissal of a medical student 
with obsessive compulsive disorder who was dismissed because of his 
academic deficiencies13* and not requiring readmission of a medical stu- 
dent with manic depression whose dismissal was based on academic 
deficiencies and behavior problems.139 

133. See R o T H ~ ,  supra note 3, § 3.24. 
134. Pressman v. University of N.C., 337 S.E.2d 644, 649 (1985) (hving occasional episodes of 

stress, depression, and mental exhaustion is not a disability for a faculty member). 
135. Mdjuimess v. University of N.M. Sch. of Med, 170 F.3d 974 (10th Cir. 1998) fielding that 

test anxiety is not a disability for a medical student); see also Linson v. Trustees of Univ. of Penn., 8 
Nat'l Dis. L Rep. (LRP) 7 299; No. 95-3681,19% NDLR (LRP) LEXIS 740 (E.D. Pa. Aug. 21,1996) 
(finding that the university did not perceive a former graduate student as having a mental disability 
although counseling was suggestedby university officials because of unusual behavior); Gill v. Franklin 
Piace Law Ctr.. 899 F. Supp. 850 @.N.H. 1995) (tinding that a law student need not be provided ac- 
commodations where he did not make known the needfor them; he claimed that the law school should 
have known this because he stated on his application that he was a child of alcoholic parents); Crancer 
V. Board of Regents, 402 N.W.2d 90 (1986) Oolding that post traumatic stress syndrome is not a 
disability). See also RoTHSm, supra note 3 , s  3.02. 

136. 956 F. Supp. 403 (W.D.N.Y. 1997). 
137. Maczanyj. 956 F. Supp. at 409. 
138. Amir v. St. Louis Univ.? 12 Nat'l Dis. L Rep. (LRP) 1 151; No. 4:95CV02132, 1998 NDLR 

(LRP) LEXS 197 (E.D. Mo. Feb., 19 1998). On appeal, the court upheld the dismissal but found that 
there was a basis for a retaliation claim Amir v. St. Louis Univ., 184 F.3d 1017 (8th Cu. 1999). 

139. Doe v. Vanderbilt Univ., 132 F.3d 32 (6th Cir. 1997) (unpublished opinion). See also Motzkin 
v. Trustees of Boston Univ., 938 F. Supp. 982 @. Mass. 1996) (holding that a psychological disorder 
causing "disinhibition" did not excuse behavior of sexual harassment and serving alcohol to underage 
students). 
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Decisions not to readmit after behavior or performance deficiencies 
may be sound with respect to students whose behavior presents a danger 
or a direct threat. As a policy matter, however, where the individual may 
not have known of the condition or may have been justifiably concerned 
about the stigma related to the condition, it might be good policy to give 
the student a second chance.14 

Another issue involving students with mental health impairments 
relates to student records and what information about mental health 
problems may be reported to various institutions. This issue arises in the 
context of students who either seek to transfer to another institution or 
seek professional certification, both of which require information fiom 
the higher education institution. While there is very little judicial guid- 
ance on this issue, what does exist seems to indicate that there is a privi- 
lege to report generally in certain  context^.'^' Where it is conduct and 
behavior, rather than the underlying condition, reporting this informa- 
tion is not generally viewed as di~criminat0ry.l~~ 

One of the dilemmas that has arisen and not yet received consistent 
judicial treatment involves the reporting of mental health histories to 
state licensing boards, such as state boards of medical examiners and 
state boards of law examiners. When these boards request information of 
the individual or of the professional school attended by the individual 
about mental health history, there is a significant risk that this practice 
acts as a deterrent to mental health treatment.143 While much has been 
written about the need to rethink such policies, the reaction to this advo- 
cacy has been mixed.'44 

3. Health Professional Programs 

There has been a significant amount of litigation involving students 
seeking admission to health professional programs including medical 
school, nursing programs, dentistry, and other health professional pro- 
grams.145 These cases primarily involve three major issues. 

140. Laura F. Rothstein, The Employer's Duty to Accommodate Pefonnance and Conduct Deficien- 
cief of Individuals with Mental Impairments Under Disability Discrimination Lows, 47 SYRACUSE L 
REV. 931 (1997) (discussing cases in which mental impairments are related to deficiencies). 

141. See Rothman v. Emory Univ., 123 F.3d 446,45 1 (7th Cir. 1997). 
142. Rothman. 123 F.3d at 45 1. 
143. For an excellent discussion ofthis issue, see Stanley Herr, Question~ng the Questionnaires: Bar 

Admissions and Candidates with Disabilities, 42 VLL. L REV. 635 (1997). 
1 For cases addressing this issue, see ROTHSTEIN, supra note 3,55 3.24,5.08. 
145. For a discussion of this issue, see Laura F. Rothstein, Health Care Professssronal with Mental 

and Physical Impairments: Developments in Disability Discinnination Lnw, 41 ST. LOUIS U. LJ. 973 
(1997). See also ROTHSTEIN, supra note 3, $5 10.03-10.08. 
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a. Admission and Physical Attributes: 

Health care professional programs have been the focus of a number 
of cases involving admission of students with certain physical attributes. 
The reason why medical school, nursing school, and other health profes- 
sional programs have probably been the focus of so many of these cases 
is because of the special concerns related to health and safety in patient 
care. 

While several of these cases are early cases under Section 504, there 
have also been a number of more recent decisions. These cases have 
addressed issues such as whether vision is an essential requirement for 
medical whether lifting and mobility are essential to certain 
professional programs,147 and whether HIV poses a direct threat in cer- 
tain sit~ations. '~~ Common themes and principles arising from these 
cases include substantial deference to health care institutions in deter- 
mining whether certain situations pose a direct threat and a requirement 
that institutions bear the burden of demonstrating what are essential 
finctions or fundamental requirements. 

b. Learning Disabilities 

There have been a significant number of cases involving medical 
school students with learning disabilities.14' These cases demonstrate a 
pattern that may highlight a need to focus on admissions policy in this 
area. Several cases have involved medical school students whose learn- 
ing disabilities have been accommodated initially in the academic por- 

146. Ohio Civil Rights Comm'n v. Case W. Reserve Univ., 666 N.E.2d 1376, 1388 (Ohio 1996) 
(holding that it would require hdamental alterations to admit a blind medical school applicant). 

147. Zevator v. Methodist Hosp. of Houston, 7 Nat'l Dis. L. Rep. (LRP) 7 255; No. H-94-859, 1995 
NDLR (LRP) LEXIS 1948 (S.D. Tex Mar. 30 1995) (finding that physical aspects of a nursing position 
m l d  not be eliminated); Stafford v. Radford Community Hosp., Inc., 908 F. Supp. 1369 (W.D. Va 
1995) (holding that a nurse who suffered a back injury resulting in her being unable to lift could not be 
accommodated by reassignment); Board of Educ. of the City of N.Y., 12 Nat'l Dis. L. Rep. (LRP) 7157; 
No. 02-97-1125, 1997 NDLR w) LEXIS 758 (0.C.R 0.3. IS, 1997) (stating that a nursing student 
was not entitled to a waiver of lifting requirements because nurses must be able to lift and ambulate 
patients and to read immediately in emergency situations). 

148. Doe v. University of Md. Med Sys. Corp., 50 F.3d 1261 (4th Cir. 1995) (holding that an HIV- 
infected neurosurgery resident was not otherwise qualified, although residencies in pathology and psy- 
chiatry were offered); Doe v. Washington Univ., 780 F. Supp. 628 (E.D. Mo. 1991) (holding that an 
HIV positive dental student could not be accommodated). 

149. Betts v. Rector & Visitors of the Univ. of Va, 191 F.3d 447 (4th Cir. 1999) (unpublished opin- 
ion); W d e  v. Regents of the Univ. of Cat, 166 F.3d 1041 (9th Cu. 1999); Wong v. Regents of the 
Univ. of Cal., 192 F.3d 807 (9th Ci. 1999); McGuinness v. University of N.M. Sch of Med, 170 F.3d 
974 (10th Cu. 1998); Kaltenberger v. Ohio College of Pediatric Med, 162 F.3d 432 (6th Cu. 1998); 
Wynne v. T u b  Univ. Sch of Med, 932 F.2d 19 (1st Cu. 1991); Leacock v. Temple Univ. Sch. of 
Med, 14 Nat'l Dis. L. Rep. (LRP) 7 30; No. 97-7850,1998 U.S. Dist. LEXIS 18871 (E.D. Pa Nov. 25, 
1998); Ellis v. Morehouse Sch. of Med. 925 F. Supp. 1529 (N.D. Ga. 1996). 



262 Ahbma Law Review [Vol. 52:1:241 

tion of the program, but who later have problems involving clinical rota- 
tions and other performance aspects. The cases often raise concerns 
a b u t  whether the upper level medical school requirements can be ac- 
commodated appropriately without lowering standards or altering the 
programs. 

IR light of this pattern of cases, it would seem appropriate for health 
w e  professional programs, particularly medical schools, to closely ex- 
m i n e  the requisite requirements and how these requirements are evalu- 
ated at various stages. This would enable a more focused evaluation at 
the initial admission stage. While the goal is certainly not to screen out 
applicants or to terminate attendance for qualified medical students with 
lemming disabilities or any other impairment, it may be worthwhile to 
make an assessment at an earlier stage to avoid the heartbreak and lost 
time and resources on both parts when medical school students have 
devoted-two difficult, demanding, and costly years to study in an area in 
which they will not be able to continue. 

c. Professional Licensing 

Another issue related to health care professional programs that has 
been the focus of substantial judicial attention involves the reporting of 
mental health and substance abuse problems to licensing boards. As was 
previously noted, behavior and performance deficiencies are not ex- 
cused, even if they relate to a disability.I5O Courts are particularly defer- 
ential to institutions on the issue of health care programs because of the 
substantial concerns about the health and safety of patients.151 

4. Athletics 

While not an area where there has been a tremendous amount of 
litigation, athletics in colleges and universities has nonetheless been the 
fwus of some interesting recent litigation.'52 The major areas of atten- 
tion concern athletes with learning disabilities and athletes with health 
impairments. 

150. See supra Seciion III.(B).(2). 
151. Rothman v. Emory Univ., 123 F.3d 446 (7th Cir. 1997) (holding that the college did n d  violate 

the ADA by disclosing behavior problems to the state board of bar examiners); Lewin v. Medical Col- 
lege of  Hampton Rds., 910 F. Supp. 1161 (E.D. Va. 1996) (holding that the dismissal of a medical 
student did not violate Section 504 because student did not show dismissal was based on a perceived 
mental disability; rather student had substantial academic and clinical performance weaknesses). 

152. For discussions of these issues, see Laura F. Rothstein, Don't Roll in My Parade: The Impact of 
Sports and Entertainment Cases on Public Awareness and Understanding the Americans with Disabili- 
ties Act, 19 UNIV. OF TEX REV. OF Lmff. ISSUE 399 (2000); Adam A. Milani, Can I Ploy?: The Di- 
lemma of theDisabledArhlete in Interscholastic Sports, 49 ALA. L. REV. 817 (1998). 



20001 Higher Education and the ADA 263 

a. Learning Disabilities 

The issue of athletes with learning disabilities has been discussed 
previously.'53 Of primary concern is when the learning disability 
adversely affects a student's eligibility for a scholarship pursuant to 
NCAa rules. As noted previously, the NCAA has recently altered its 
previously rigid eligibility requirements.'% The issue still remains, 
however, as to what is the appropriate way to evaluate an athlete for 
scholarship eligibility. 

While the courts seem to support requirements related to ensuring 
that a student athlete is adequately prepared for college work,'5J they 
have signaled that the NCAA should provide for more individualized 
evaluation processes in cases involving students whose standardized test 
scores and high school coursework may have been affected by a learning 
disability.'% 

b. Health Impairments 

While there have not been many cases on health impairments, two 
highly publicized cases from the mid-1990s reflect legitimate concerns 
about ensuring the safety of college athletes and deferring to higheredu- 
cation institutions in making those decisions. In the cases of Knapp v. 
Northwestern ~nivers i fy"~ and Pahulu v. University of ~ a n s a s , " ~  the 
courts addressed basketball and football players with serious health con- 
ditions (a heart condition and a potential neurological condition) and 
upheld the denial of their participation by the  institution^.'^^ 

An incident that received national media attention involved a high 
school basketball player who claimed that his suspension from participa- 
tion, for driving while under the influence of alcohol, violated Section 
504 of the Rehabilitation ~ c t . ' ~ '  The court to date has been consistent in 
holding that even if the behavior relates to alcoholism, the student need 
not be excused from applicable standards.l6l 

- 

153. See supra Section III.(B).(l).@). 
154. See supra notes 106-08 and accompanying text. 
155. Bowers v. NC& 9 F. Supp. 2d 460 (D.N.J. 1998). 
156. Ganden v. NCAA, 9 Nat'l Dis. L. Rep. (LRP) 33; No. 966-6953,19% NDLR (LRP) LEXIS 

702 (N.D. Ill. Nov. 21,1996); See Butler v. NCAA, 74 F. Supp. 2d 1021 (W.D. Wash 1999). 
157. 101 F.3d 473 (7th Ci. 1996), cert denied, 520 U.S. 1274 (1997). 
158. 897 F. Supp. 1387 (D. Kan 1995). 
159. Knapp, 101 F.3d at 479; Pahulu. 897 F. Supp. at 1393. 
160. Steams v. Board of Educ. for Warren Township High Sch, 16 Nat'l Dis. L. Rep. (LRP) 7 266; 

No. 99C-5818,1999U.S. Dist. LEXIS 17981 (N.D. Ill. Nov. 16,1999). 
161. See, eg., Maddox v. University of Tenn, 62 F.3d 843 (6th Ci 1995); Steams, 1999 U.S. Dist. 

LEXIS 17981. For a detailed discussion of this issue, see Laura Rothstein, The Employer's Duty to 
Accommodate Pe$onnance and Conlct  Deficiencies of Individuals with Mental Impairments Under 
Disability Discrimination Law, 47 SYRACUSE L REV. 931 (1997). See also ROTHSTEIN, supra note 3 , s  
4.09. 



264 fllabam Iaw Review 

5. Other Areas of Litigation 

a. Architectural Barriers 

There has not been a great deal of judicial precedent involving 
architectural barrier issues on campus,162 perhaps because many of these 
cases aie settled to avoid negative publicity. A few recent complaints 
have focused attention on issues related to student housing.'63 Higher 
education institutions may also have learned that it is better to resolve 
these issues quickly than to have a court ordered plan of barrier re- 
m0va1.I~~ It may also be that universities are reluctant to claim undue 
financial burden in these types of cases because they do not want to 
have their discretionary budgets subject to scrutiny as a result of highly 
publicized court cases. 

b. Faculty Issues 

While not receiving the same degree of attention as student issues, 
the courts have recently begun to address complaints by faculty mem- 
bers claiming disability discriminati~n.'~~ The reason why the litigation 
on this issue is more recent probably relates to a combination of factors. 
Such factors include the end of mandatory retirement (which provided 
an "efficient" means of removing some faculty members who were no 
longer effective), the trend towards post-tenure review, and an increased 
awareness of disability law as a means of protection. The litigation gen- 
erally relates to whether the hculty member's performance and conduct 
deficiencies that relate to a disability must be excused.'66 The litigation 
highlights the need for institutions to develop appropriate policies and 
procedures in this area, not only to address potential concerns about dis- 
ability discrimination, but also to ensure confidentiality, and to ensure 
the dignity of individuals who are no longer qualified to carry out their 
work. 

162. See ROTH~TEIN, supra note 3,55 3.17,6.13-6.18. 
163. Fleming v. New York Univ., 865 F.2d 478 (2d Cir. 1989) (holding that a university had not 

disaiminated against a graduate student with quadriplegia by charging twice the single occupancy rate 
when he wanted to live in an undergraduate dorm when graduate housing was available); Coleman v. 
Zatechka, 824 F. Supp. 1360 (D. Neb. 1993) (finding that a university's practice of automatically ex- 
cluding a student with quadriplegia from the roommate pool for residence halls violated Section 504 and 
the ADA). 

164. In Brown v. Washington Univ., C.A. No. 88-1907-C-5 (E.D. Mo., settlement May 11. 1990), 
the s.dement agreement required the university to make $2.5 million in modifications over a two-year 
period of time. 

165. See ROTH~TEIN, supra note 3 , s  3.26. 
166. See jd. 
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IV. ISSUES TO BE RE-EXAMINED AND REVIEWED 

The litigation resulting from Section 504 and the ADA highlights 
the need for new guidance on a number of disputed issues, as well as on 
issues where well-intentioned administrators or policymakers need assis- 
tance in interpreting statutory requirements. Although the regulatory 
guidance has helped in many areas, there are number of issues that re- 
main problematic. In some cases, the issues are probably best addressed 
by the Department of Education or other federal agencies, through regu- 
lations, administrative guidance, or technical assistance. In other in- 
stances, it may be that each institution of higher education must develop 
its own policies in light of those mandates that are clear, but that a 
greater awareness of these requirements is needed. In other areas, it may 
be that what is needed is simply a wider dissemination of information or 
technical assistance. The following are some suggestions. 

A. Learning Disabilities 

The Department of Education could be extremely helpful if it were 
to issue new regulations, or at least regulatory guidance similar to what 
has been issued by the Department of Justice ("DOJ") and the Equal 
Employment Opportunity Commission ("EEOC") on various issues. The 
guidance could draw upon the extensive technical assistance that is cur- 
rently available in the private sector and lower court case law, but which 
has not received the specific approval of the primary federal agency. 
The issues that this guidance should address with respect to learning 
disabilities includes the following: 

1) Who is entitled to protection under the ADA and Section 504? 
This could seek to respond to the issues raised by the Sutton decision in 
the context of higher education. 

a) Who is qualified to provide the documentation of a learning or 
related disability (such as ADD or ADHD)? This analysis could draw 
upon guidance found in the Guckenberger and Bartlett cases. 

b)How current must the documentation be? Many policymakers 
had been relying in good faith on a "three year rule" by incorporating 
guidance from special education rules applicable to K-12. The Gucken- 
berger case calls such reliance into question. 

2) What accommodations should be provided and how is it to be de- 
termined that these accommodations are reasonable? While the Tufts 
decision provides an important framework for making these decisions, 
many educational institutions are questioning issues related to tutoring, 
allowing specialists to help students "rewrite" papers, and determining 
how much additional time should be provided in various settings. 

3) What obligations does the student have where the learning dis- 
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ability is discovered after academic failure? While at least one Ofice for 
Civil Wights opinion letter indicates that the later discovered learning 
disability must be taken into account in a readmissions decision deter- 
mination, it would be helpffil to have such guidance incorporated into 
more widely available documents, such as regulations or regulatory 
guidance. 

4) How should standardized test scores be used in determination 
qualification? Should "flagging" be permitted? Are presumptive cut- 
scores per se impermissible? This issue is receiving debate not only with 
respect to students with disabilities but with respect to minority stu- 
dents, as a result of the challenges to affirmative action. The litigation 
involving the NCAA seems to raise questions about absolute cutoffs for 
eligibility based on standardized scores, but such guidance remains un- 
incorporated into off~cial agency policy. 

B. Emotional Impairments and Substance Abuse Impairments 

Like issues relating to learning disabilities, some of these issues 
have been resolved in some jurisdictions by the courts. Higher education 
ofiicials, however, would benefit from knowing which of these varied 
decisions provide appropriate guidance. The following are some of the 
issues requiring agency clarification: 

1) When are these students protected? Courts have begun to address 
cases involving students with stress disorders, test anxiety, depression, 
and other conditions. Some guidance on when such conditions are likely 
to be considered disabilities would be helpful. 

2) What can be asked about these conditions in the admissions proc- 
ess? Although Section 504 has been applicable to higher education for 
many years, admissions applications still ask blatantly impermissible 
questions. While the current model regulations already clarifl that this is 
impermissible, some additional guidance is needed on which types of 
questions about past misconduct are permissible. For example, it is 
probably permissible for a college to ask whether a student had ever 
been arrested and to request information about the arrest, even if that 
question would result in learning that the student is an alcoholic. It 
would, however, be helpful if the regulations provided more clarifica- 
tion on these types of questions. 

3) Should misconduct or behavior be excused when it is related to 
these impairments? Again, there are a number of cases and OCR opin- 
ions that suggest that misconduct and behavior violations need not be 
excused, even if they relate to a disability. The guidance related to a- 
ing the disability into account in a readmissions decision, however, 
might also be applicable to these situations. For example, a student 
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might not have been identified as having a bipolar disorder until an 
event of misconduct occurs. It might be appropriate for a readmission 
consideration to take that into account. Current federal policy does not 
provide clarity on whether that is required. 

4) What obligations do institutions have with respect to counseling? 
In recent years, because of events involving violence and suicide, there 
have been questions raised about the obligation of an institution to pro- 
vide counseling to individuals. This may not be an area where federal 
policy should mandate such counseling, but it is an area where knowl- 
edgeable professionals might provide guidance on how to identify stu- 
dents who might present a threat, how to respond to such students, and 
other related 'issues. While some of this information is beginning to be 
discussed at national and regional conferences, a greater focus on this 
issue would be valuable. 

5) What is the role and responsibility of the higher education 
institution as related to certifjring entities (such as professional licensing 
boards) with respect to student file information about such impairments? 
Student affairs professionals often face a dilemma when a student self- 
identifies as having emotional problems or substance abuse. Students 
often present these concerns .because they are seeking accommodations, 
such as a leave of absence or a need for a reduced course-load, an exam 
rescheduling, or because they are seeking assistance in how to get help 
for these problems. In some cases, the reason for the accommodation is 
noted in the student record. In others, the professional administrator 
simply remembers that the student raised such a concern. 

When a licensing agency asks the institution for information about 
the student's record of emotional stability or substance abuse; this 'cre- 
ates a moral conflict for the administrator. Although some impairments 
might inherently raise concerns about professional competence, others 
do not. Because court decisions are in conflict about which of these 
types of questions licensing agencies can ask, it places higher education 
institutions in a difficult position. 

- While it may not be possible for federal guidance on this to be is- 
sued at this point, a greater awareness of this issue might help institu- 
tions in setting their own .institutional policy. For example, student 
handbooks might provide notice that this type of information cannot be 
kept confidential. While many conferences' for professionals address 
these issues, there appears to be an ongoing need for more technical as- 
sistance or guidance in this area. 

6) What other protections with.respect to student record information 
a k  needed? In addition to licensing agencies, college and university 
officials are often called upon to provide references or other information 
to prospective employers, transferee institutions, etc. Federal student 
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records statutes do not necessarily provide adequate protection fiom 
disclosures. Even impermissible disclosures may not entitle the injured 
party to an adequate remedy. 

C. Auxiliary Aids and Sewices 

1) What is the relative responsibility between state vocational reha- 
bilitation programs and higher education institutions? 

2) How does one determine the "capy' for financial costs of such 
services, i.e., what is undue burden? 

3) In making determinations about obligations, whose budget is 
relevant? If the service is sought for a continuing education program 
sponsored by the college, is it only the continuing education budget that 
is relevant? 

4) What are the obligations regarding programs abroad, off campus 
programs, and noncredit courses? These are areas where there is some 
technical assistance from disability advocacy organizations, but it is 
unclear whether this guidance reflects official federal policy. 

5) When must reduced courseloads be allowed? 
6) When must waivers of required courses be allowed? 
7) What obligations are there with respect to credit-enrollment re- 

quirements for financial aid eligibility? How are these obligations af- 
fected by a reduced course-load as an accommodation? 

D. HN and Contagious and Infectious Diseases 

1) How can the goals of nondiscrimination, avoiding threats to the 
health and safety of others, and protecting privacy be ensured with re- 
spect to this population? 

2) What services should be provided to these students? 

E. Housing 

1) What is required in terms of choice of housing options? 
2) How can fire and other safety concerns be assured without un- 

duly segregating students with mobility impairments? 
3) What may be charged for students using wheelchairs who request 

a single room? 

F. Architectural Barrier Issues 

While existing regulatory guidance in the ADA may answer some of 
these questions, a more clear reference to appropriate guidance in a 
separate, revised higher education regulation might be helpful. 



20001 Higher Education and the ADA 269 

1) Is there a need for additional guidance on unique facilities such 
as stadiums, etc., or are the current ADA standards sufficient for higher 
education? 

2) What is the relationship of responsibility when private entities 
use public institution space (e.g., bookstores, &st food restaurants, etc.)? 

3) What is the responsibility between the institution and another 
party hosting an event at the higher education institution? 

G. Health Professional Programs 

1) What do these programs need to do in terms of establishing fun- 
damental requirements before students enroll (e.g., requiring certain 
sensory or mobility abilities as fundamental). 

2) Are there requirements with respect to the licensing process (as 
discussed previously) that are unique to health care professional educa- 
tion programs because of heightened concerns about safety and direct 
threat? 

H. Financial Aid 

1) Must scholarship and other financial aid eligibility be adjusted 
for students with disabilities, i.e., must a student be enrolled as a full 
time student to receive scholarships and financial aid? 

2) Must academic eligibility requirements for scholarships and fi- 
nancial aid be adjusted with respect to students with certain disabilities? 

I. Distance Learning and Technology 

With the increase in the use of technology in higher education, what 
obligations are there to make websites accessible; to ensure access to 
distance learning programming; and to provide information to students 
who do not use email, etc.? 

J. .Faculty Issues 

In this area, it is more important that institutional policymakers be- 
gin to think through how they will handle difficult faculty issues in light 
of post-tenure review and the fact that there is no longer mandatory re- 
tirement. 

1) What should administrators be doing to establish fundamental 
requirements at the appointment stage? 

2) How should institutions be preparing for aging and other faculty 
members whose health impairments may begin affecting performance? 

3) How should a disability be considered in tenure and promotion 
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timing requirements? 
4) How should the institution address concerns regarding 

confidentiality and privacy in these cases? 

Clearly Section 504 and the ADA have created more opportunities 
for individuals with disabilities of all types in their access to higher edu- 
cation programs. The number of individuals with disabilities in higher 
education has increased clrmatically, in part as a result of special duca-  
tion policy. The increased employment and public accommohtion re- 
quirements resulting from the ADA have provided greater opportunities 
for those individuals with disabilities who have had the benefits of non- 
discrimination and reasonable accommodation while they were in col- 
leges or universities. 

While much law has been developed, there are areas that remain in 
need of attention. A review of the past quarter-of-a-century, however, 
should provide the basis for optimism that these issues will be ad- 
dressed, and that full participation of individuals with disabilities will 
only continue to increase as a result of these important federal policies. 
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