
Recent Ethics Opinions 
I. Advertising and Solicitation 

The case of Bates v. State Bar of Arizona1 established that 
lawyers may not be entirely precluded from advertising their pro- 
fessional services. The opinion, however, left the states with some 
authority to prevent advertising that is misleading andlor decep- 
tive to the public. A number of attorneys have sought a determina- 
tion by the state bar commissions of the propriety of certain adver- 
tising methods. The Illinois Bar Association Ethics Committee was 
asked to render an opinion concerning a written advertisement 
reading, "EXP. in REAL ESTATE CLOSINGS . . . WILLS as 
low as $35 . . . ."a The Committee, addressing first the propriety 
of the abbreviation "EXP.", found that the term was ambiguous 
and misleading. The abbreviation, most likely intended to mean 
"experienced," could be construed as a representation that the at- 
torney was an "expert" in real estate matters; under the mandates 
of the Illinois Code of Professional Responsibility (ISBA Code), 
Disciplinary Rule 2-101(B)(8),s a representation that an attorney 
was an "expert" in a particular field of law would constitute "a 
representation . . . regarding the quality of legal services,"' a rep- 
resentation which the ISBA Code prohibits. The abbreviation fur- 
ther connotes a specialization in the field of real estate closings in 
violation of ISBA Code, Disciplinary Rule 2-105.6 The Committee 
went on to state that the use of the word "experienced" would still 
imply a superior status in violation of the ban against statements 
of expertise. As for the advertisement of fees and rates, the words 
"as low as" were found to be deceptive because they failed to fully 
apprise the prospective client of the possible contingencies inher- 

1. 433 U.S. 350 (1977). 
2. 68 ILL. B.J. 554 (1980). 
3. The ILLINOIS CODE OF PROFESSIONAL RESPONSIBILITY [hereinafter cited as 

ISBA CODE] differs in some respects from the form of the AMERICAN BAR ASSOCIA- 
TION CODE OF PROFESSIONAL RESPONSIBILITY [hereinafter cited as ABA CODE]. Ref- 
erence in this paragraph to any Code section is intended to indicate the ISBA 
CODE. 

4. 68 ILL. B.J. at 554. 
5. The provision in the ISBA CODE, Disciplinary Rule [hereinafter cited as 

DR] 2-105 is similar to the statement contained in the ABA CODE DR. 2-105. 
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ent in performing professional services. "A lawyer may state a 
fixed fee for a 'specific legal service' (ISBA Code, DR 2- 
101(B)(5)(b)), or a 'range of fees' if there is a 'reasonable disclosure 
of all relevant variables and considerations' (ISBA Code, DR 2- 
101 (B) (5) (c))."~ 

The Wisconsin Bar Association Ethics Committee has ap- 
proved an advertisement stating that the lawyer's practice is "lim- 
ited to" a certain field of law.7 In the Committee's opinion, such an - 

advertisement constitutes a statement of professional qualification 
within the scope of advertising permitted by the Wisconsin Code 
of Professional Respon~ibility.~ The advertisement cannot, how- 
ever, be in any way deceptive or misleading. 

The Chicago Bar Association Committee on Professional Re- 
sponsibility was confronted with a novel question concerning the 
propriety of an "advertising program" consisting of prerecorded 
telephone messages providing information on certain state law is- 
sues.@ Each message was followed by an invitation to the listener to 
first consult his own attorney about the matter, and then to con- 
tact the sponsoring law firm for a further discussion of the issue. 
The availability of the informational service was publicized 
through direct mail advertisements which included biographical 
data about the sponsoring firm. The Committee, citing Ethical 
Considerations (EC) 2-1, 2-2, and 2-5, concluded that the use of 
the prerecorded telephone messages was proper; the messages 
served a limited purpose in educating the public and faciliting the 
recognition of legal problems. The Committee warned, however, 
that "the primary purpose of the taped message must be educa- 
tional,"1° and the message must be worded so it  will not mislead 
the public into believing that the message provided a general solu- 
tion to any problem of that nature. The use of the direct mail ad- 
vertising system was specifically permitted by the Chicago Bar As- 
sociation Code of Professional Responsibility and did not 
constitute solicitation. The taped messages themselves did not run 
afoul of the general ban against solicitation; the listener had taken 
the initiative and made the call, resolving any question in that 

6. 68 ILL. B.J. at 554. 
7. 53 WIS. B. BULL. 32 (March 1980). 
8. See ABA CODE, D R  2-101(B). 
9. 61 CHI. B. REC. 312 (1980). 
10. Id. 



Recent Ethics Opinions 387 

regard. 
The American Bar Association Committee on Ethics and Pro- 

fessional Responsibility has considered the propriety of the publi- 
cation in a local newspaper of a "canned column" subscription ser- 
vice" The service would provide practicing attorneys with short 
law-related articles which could be placed by the attorney in the 
local newspaper as a public service message. The articles would be 
followed by the name of the attorney submitting the article for 
publication, his address, telephone number, and a small photo- - 

graph; optional information would include the number of years the 
attorney had been practicing in the county, and an invitation to 
the reader for a free consultation with the attorney. The Commit- 
tee resolved the question affirmatively, stating that the publication 
of the service did not violate any provisions of the ABA Code of 
Professional Responsibility. Traditionally, the Committee noted, 
the Code permitted an attorney to publish educational, law-related 
articles in local publications, although the Ethics Committee had 
advised against the inclusion of the attorney's name and address. 
However, the amendments to the Code following the Bates1= case 
in 1977 now permit the attorney to designate his name and address 
in connection with such articles. The Committee was of the opin- 

- 

ion that the lawyer could properly append his name, address, and 
related information to the published articles. The appended infor- 
mation, however, could not imply that the lawyer was the author of 
the article, when in fact the article was obtained from the "canned 
subscription" service. Such a statement would be misleading and 
in violation of DR 2-101(A). 

The general prohibition against solicitation contained in the 
Code of Professional Responsibility places limitations upon the 
ability of an attorney to accept proffered employment when the 
attorney has voluntarily advised the prospective client to take legal 
action.lg The ABA, in Informal Opinion 1439," has nevertheless 
approved a form of solicitation by allowing a legal services lawyer 
to seek out additional members of a class involved in a class action 
suit and advise them of their legal rights. This permissiveness in 

11. ABA C O M M I ~ E  ON PROFESSIONAL ETHICS, INFORMAL OPINIONS (hereinaf- 
ter cited as INFORMAL OPINIONS), NO. 1464 (1980). 

12. Bates v. State Bar, 433 U.S. 350 (1977). 
13. ABA CODE, DR 2-104(A). 
14. INFORMAL OPINIONS, NO. 1439 (1979). 
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legal services-type class action suits apparently does not run afoul 
of the prohibition contained in DR 2-104(A)(5). 

ZI. Professional Practice 

The growing incidence of the practice of law across state lines 
has promulgated a nuinber of ethics opinions concerning the affili- 
ation of two law firms located in different states. The Wisconsin 
Bar Association Ethics Committee, in a recent opinion, approved 
of an association between a Wisconsin firm and a firm located in 
the neighboring state of Michigan.'& The firms involved in the situ- 
ation maintained their own separate offices and identities; legal 
services were performed for the clients of the other firm on a refer- 
ral basis. The fee for such services was charged, a t  the normal 
hourly rate, to the ffiliated law firm, and that firm was responsible 
for the collection of the fee from the client himself. Each firm re- 
tained its own separate letterhead, with the other firm listed on 
the letterhead as the "Wisconsin office" or the "Michigan office." 
The jurisdiction in which each member of the firm was licensed to 
practice was designated. The Ethics Committee, relying on ABA 
Formal Opinion 316,16 found that the ffiliation between the two 
firms was not improper. In its opinion, as long as "the local [firm 
is] admitted in the state and [has] the ability to make, and be re- 
sponsible for making decisions for the lawyer group,"17 the inter- 
state association is pfoper. The letterhead, designating the out-of- 
state firm as the "Michigan office," was determined to be poten- 
tially misleading since it implied an actual partnership and the au- 
thorization to practice law in the state. The notation of the partic- 
ular jurisdiction in which each attorney was licensed to practice 
was, however, enough to bring the letterhead into compliance with 
the Code of Professional Responsibility. 

The Kentucky Bar Association Ethics Committee addressed 
the more difficult issue of the nature of an association between a 
Kentucky lawyer and a New York law firm.18 The Kentucky lawyer 
wished to enter into a partnership with the out-of-state firm for 
the purpose of accepting commercial accounts referred to the Ken- 

15. 53 WIS. B. BULL. 32 (March 1980). 
16. ABA COMMI~TEE ON PROFESSIONAL ETHICS, OPINIONS [hereinafter cited as 

ABA OPINIONS,] NO. 105 (1967). 
17. 53 WIS. B. BULL. at 32 (citing ABA OPINIONS, NO. 316 (1973)). 
18. 44 KY. BENCH & B. 42 (1980). 
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tucky lawyer by the firm. The lawyer agreed to pay the New York 
firm 3% of the money collected on the accounts, or 50% of all non- 
contingent fees. The Committee, citing DR 2-102(C) and a Ken- 
tucky Bar Association Opinion, found the association improper on 
the grounds that an arrangement involving only referred business 
was not in actuality a partnership. Under the ethical mandates of 
the Code, an attorney is subject to discipline if he "hold[s] himself 
as having a partnership with one or more other lawyers unless they 
are, in fact, partners."lB With regard to the division of fees, the 
Committee relied on DR 2-107(A), requiring that a division of fees 
must be accomplished by allocating the portion of the fee in pro- 
portion to the services performed. The mere referral of business by 
the New York firm was insufficient to justify the agreed upon divi- 
sion of fees. 

What becomes of the retired lawyer who moves from one state 
to another and continues to perform advisory services for his old 
firm while remaining "on call" to a new firm in the new state? The 
Illinois Bar Association Ethics Committee has advised that a re- 
tired lawyer may remain in association with two law firms in differ- 
ent states, subject to some general limitati0ns.3~ First, the retired 
lawyer must be admitted to practice in each of the states in which 
he intends to perform legal services. Secondly, the letterhead of 
each firm with which the lawyer remains associated may designate 
the attorney as "Of Counsel" only. He may not be called an "asso- 
ciate," since that term implies one who is subject to the employing 
firm's policies; nor may he be referred to as an attorney "associ- 
ated with" the firm, for such a phrase implies a "joint venture" 
kind of relationship, a closer relationship than in fact exists in this 
situation. The term "Of Counsel," defined in DR 2-102(A)(4), con- 
notes a "continuing relationship" of some kind with the law firm. 
Finally, the number of law firms with which the retired attorney 
may be so associated is limited, in compliance with ABA Formal 
Opinion 330,%' to two firms. 

The propriety of a law partnership between attorneys, one of 
whom is a professional corporation, has been upheld by both the 
ABA and the Illinois Bar A~sociation.~~ Originally, the ABA per- 

19. ABA CODE, DR 2-102(C). 
20. 68 ILL. B.J. 485 (1980). 
21. ABA OPINIONS, NO. 330 (1974). 
22. 68 ILL. B.J. 485 (1980). 
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mitted only "traditional" partnership arrangements between indi- 
vidual attorneys. Any other type of arrangement was considered a 
"hybrid," and was improper under DR 2-102(C). The Illinois Eth- 
ics Committee noted that the ABA version of DR 2-102(C) was 
amended to provide for a partnership arrangement between an at- 
torney and a professional corporation. Although the Illinois Code 
of Professional Responsibility had not been so amended, the Com- 
mittee found nothing which prohibited a similar permissive atti- 
tude toward the partnership arrangement. The Committee did, 
however, place some limitations on the arrangement: the employ- 
ees of the corporate partner must be under the control of the part- 
nership itself, and the firm letterhead and other stationery must 
reflect the status of the partners. 

III. Confidences 

An attorney must be diligent in assuring that his employees 
and assistants in the firm understand and observe the ethical obli- 
gation not to disclose any client confidences or secrets which may 
come to their attention in the course of their e m p l ~ y m e n t . ~ ~  The 
duty to protect against improper disclosure is especially important 
in the situation in which the spouse of an attorney in one law firm 
is employed in a different law firm in the same location. In a recent 
~pinion,~ '  the Illinois Bar Association Ethics Committee was faced 
with the following situation: L, a lawyer in law firm A, sues a cor- 
poration for non-payment of fees. The corporation employs law 
firm B for its defense. L's wife is a secretary in law firm B, and has 
access to L's notes of the case. The Committee found that it would 
not be improper for law firm B to continue to defend the corpora- 
tion in the lawsuit. Interpreting EC 4-2 and 4-5, the Committee 
stated that employees and secretaries of a law firm are held to the 
same ethical duty not to disclose confidential communications as 
an attorney; the lawyer has the obligation of assuring the proper 
observance of that duty. According to the facts of the particular 
situation, there had been no disclosure of client confidences be- 
tween the lawyer L and his spouse, and thus there was no need for 
law firm B to withdraw from the case. The corporate client should, 
however, be informed of the situation, and it should be free to se- 
lect other counsel if it so desires. 

23. 55 CAL. ST. B.J. 206 (1980). 
24. 68 ILL. B.J. 484 (1980). 
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A lawyer for the executor of the estate of a deceased may, 
without violating the duty to protect against betrayal of client con- 
fidences, inform a person named as a beneficiary in a joint will of 
the existence of such a will, especially when the lawyer had mistak- 
enly denied the existence of the will in a prior communication with 
the beneficia~y.'~ The Illinois Bar Association Ethics Committee 
felt that the fact of the existence of the will was not a "confidence" 
told by the client to the attorney, since it was not gleaned from a 
communication with the client, the executor. Although the fact fell 
"vaguely" within the definition of a "secret," the Committee justi- 
fied its disclosure on the grounds that the information was not em- 
barassing or of personal importance to the executor. Although a 
lawyer is generally under no obligation to trace nonclients to in- 
form them of a given fact, he should, in the present situation, seek 
out those other individuals, since he had erroneously informed 
them of the fact at an earlier time. 

IV. Conflicts of Interest 

A number of ethical questions have arisen concerning the dual 
representation of a husband and wife. The questions have con- 
cerned the conventional situation in which the lawyer represents 
both the husband and wife in an action by one against the other; 
the propriety of representation in more unconventional situations 
has also been of interest. The New York State Bar Association 
Committee on Professional Ethics dealt with the difficult question 
of the propriety of the dual representation of 1) a wife (A), suing 
her husband (B) for a divorce, and 2) the husband (C) of a woman 
(D), who had formed a meretricious relationship with husband (B), 
in a separate matrimonial pro~eeding.~~ Although at first the inter- 
ests of the two prospective clients, A and C, appear to be in har- 
mony, the Committee found that the number of issues on which 
the interests could differ was too great to justify the simultaneous 
representation of the two clients. The Committee cited DR 5- 
105(A), requiring an attorney to decline proffered employment "if 
the exercise of his independent professional judgment in behalf of 
a client will be or is likely to be adversely affected by the accept- 
ance of the proffered employment, or if it would likely involve him 

25. 68 ILL. B.J. 750 (1980). 
26. 52 N.Y. ST. B.J. 258 (1980). 



392 The Journal of the Legal Profession 

in representing differing interests . . . ."B7 As for the possibility of 
the parties' consent to the representation, the Committee noted 
that the potential for conflicts of interest inherent in the matrimo- 
nial situation was so great that it precluded the possibility of 
knowledgeable, informed consent. 

An attorney's proposal to provide "mediation services" for a 
husband and wife requesting a divorce has been rejected as im- 
proper on the grounds that the attorney would thereby be placed 
in an "unresolvable conflict position" in violation of Canon 5.a8 
The attorney requesting the opinion of the Wisconsin State Bar 
Standing Committee on Professional Ethics intended to 1) apprise 
the husband and wife of their legal rights and obligations, 2) han- 
dle disputes over the proposed settlement agreements, and 3) pre- 
pare the necessary legal documents and separation agreement, and 
appear in court to process the paperwork. The attorney would not, 
however, undertake to represent either party in the event an actual 
dispute arose, and each party would be urged to obtain an inde- 
pendent legal opinion of the proposed settlement agreement. The 
Committee, citing EC 5-20, the provision allowing an attorney to 
act as a mediator, found that the proposed mediation service ex- 
tended the lawyer's duties one step beyond the service intended by 
the ABA. The large number of possible conflicts would effectively 
preclude the attorney from performing such a service. Further, the 
lawyer would give the impression of performing the traditional ad- 
vice-giving role presumably in the best interests of each party; he 
may therefore mislead the client into accepting the proffered ad- 
vice blindly. 

An interesting question was proposed to the Texas Bar Associ- 
ation Professional Ethics Committee concerning the simultaneous 
representation of a husband and wife, H and W, defendants in a 
lawsuit filed by A, and the executor E of the estate of B, A's de- 
ceased wife.gB Although E, as executor, had not asserted any claim 
against H and W, the estate would have an interest in any money 
or other property recovered by A in the pending suit. The lawyer 
wanted to continue to represent the administrative details of the 
estate, but he had advised the executor to obtain other counsel for 
the completion of A's suit. The Texas Ethics Committee held that 

27. Id. (citing DR 5-105(A)). 
28. 53 WIS. B. BULL. 61 (Jan., 1980). 
29. 43 TEX. B.J. 832 (1980). 
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the dual representation would be improper under Canon 5. The 
mere possibility that B's estate could have an interest in the pend- 
ing lawsuit between H and W and plaintiff A was sufficient to pro- 
hibit the representation. 

It has been held that one member of a law firm, Lawyer A, 
may not draft a will for the spouse of his partner, Lawyer B, when 
B is the beneficiary of the will and would receive the entire estate 
to the exclusion of the children of B.80 The Ethics Committee of 
the State Bar of Wisconsin relied on several state supreme court 
cases which held that a lawyer may be the scrivener of a will in 
which he is designated as a beneficiary only when he "stands in 
relationship to the testator as the natural object of the testator's 
bounty."31 The partner or associate of that lawyer, according to a 
prior opinion of the Committee,8% is precluded from drafting the 
will because of the same reasons. The partner or associate does not 
qualify as "independent counsel" as required by a recent Wiscon- 
sin case.88 

The Wisconsin Ethics Committee apparently takes a permis- 
sive view toward the propriety of a husband and wife serving in 
capacities in which potential conflicts of interest could arise. The 
Committee found no impropriety in the employment of an attor- 
ney as the village counsel when his spouse served on the village 
board which possessed the power to appoint or remove the attor- 
n e ~ . ~ '  As long as the attorney could maintain his "independent 
professional judgment," and the Village Board was apprised of the 
relationship, the attorney could ethically serve in that capacity. 

The Illinois Bar Association Ethics Committee has recently 
addressed the issue of the husband and wife practicing law in the 
same community. The Committee was faced with the specific ques- 
tion of the proper course of conduct in a situation in which the 
husband is a state attorney in a particular county, and the wife 
practices law in the same locality.s6 The Committee found that it 
was ethically proper for the wife to represent clients in cases in 
which the husband was not involved; if the representation involved 

30. 53 WIS. B. BULL. 79 (Apr., 1980). 
31. Id. 
32. Wisc. State Bar Standing Committee on Professional Ethics, Informal 

Opinion 2-68, 52 WIS. B. BULL. 75 (June 1979). 
33. State v. Beaudry, 53 Wis. 2d 148, 191 N.W.2d 842 (1972). 
34. 53 WIS. B. BULL. 60 (July, 1980). 
35. 69 ILL. B.J. 55 (1980). 
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a criminal violation in the county in which the husband was em- 
ployed, however, the representation would violate the Code's pro- 
hibition against conflicts of interest. A cautionary note was added 
to the opinion: in situations of this kind, the husband and wife 
should be sure that DR 9-101(C), the provision prohibiting any im- 
plication of improper influence on a public official, was not vio- 
lated. The Committee recognized the need for a reappraisal of the 
considerations involved in these husband and wife situations. 

Outside of the problems of the husband and wife relationship, 
the Committee on Professional Ethics of the New York State Bar 
Association has found an inherent conflict of interest in the prepa- - 
ration and execution of a will for a client by an attorney employed 
on a full-time basis by a life insurance company.8B The attorney in 
the situation was employed by the insurance company to prepare 
estate plans for the insurance company's customers. The lawyer a t  
times attempted, upon the request of the customers not repre- 
sented by other counsel, to draft wills and implement the above- 
mentioned estate plans. The attorney would presumably have the 
best interests of his employer, the insurance company, in mind 
while performing his work; when he undertook to advise a cus- 
tomer of the best manner in which to dispose of his estate, he .. 
would become involved in the problem of "divided 10yalties."~~ The 
attorney in the present situation was specifically prohibited from 
engaging in the dual representation. 

V.  Duty to Represent Client Competently 

Disciplinary Rule 6-101(A)(2) states that a "lawyer shall not 
. . . [hlandle a legal matter without preparation adequate in the 
circumstances."38 In the usual situation, the attorney may achieve 
the level of preparation he feels is necessary for the proper han- 
dling of the question posed by the client. If the client requests it, 
however, may the attorney render a "cursory opinion" on a legal 
matter entrusted to him? The Boston Bar Association Committee 
on Professional Responsibility has answered the question in the af- 
f i r m a t i ~ e . ~ ~  A client had requested an attorney to render a "cur- 
sory opinion" on a legal matter. The cost of a thorough and com- 

36. 52 N.Y. ST. B.J. 257 (1980). 
37. Id.  at 258. 
38. ABA CODE, DR 6-101(A)(2). 
39. 24 B.B.B. 24 (May, 1980). 



Recent Ethics Opinions 395 

prehensive examination of the problem would be excessive, and the 
client had specifically instructed the attorney to avoid incurring 
that cost. The Committee found that rendering such an opinion 
was not violative of the attorney's duty, under Canon 6, to re- 
present his client in a competent manner. Citing DR 6-101(A)(2), 
the Committee emphasized that the level of preparation necessary 
to properly serve the needs of the client was subject to the judg- 
ment of the lawyer. In making that determination, the attorney 
should consider such factors as the economic ability of the client, 
the necessity for quick resolution of the problem, and the subject 
matter of the legal problem. The lawyer should, of course, be sure 
that his client understands the nature and extent of the advice 
given by the attorney in such a situation. The Committee also 
noted that it would be ethically improper to utilize an exculpatory 
agreement to exonerate the attorney from any liability for the ad- 
vice given. 

Finally, an attorney may not neglect the services he is cur- 
rently performing for a client in an effort to secure a favorable set- 
tlement of a dispute over salary and fringe benefits.'O Such a com- 
promise of the attorney's services would violate the Canon 6 duty 
of competence. 

VI. Duty to Represent Client Zealously 

Although it is usually illegal and unethical for an attorney or 
any other person to record a conversation with a third party with- 
out the consent of the parties involved, a lawyer may properly give 
advice to his client concerning the legal, moral and social ramifica- 
tions of recording the con~ersation.'~ The New York State Bar As- 
sociation Ethics Committee examined the duty of the lawyer to his 
client, as provided in Canon 7, and determined that the attorney 
should inform his client of all possible consequences of such an 
action. The instruction in EC 7-8 to insure that the client is fully 
apprised of the possible consequences of a course of action is not 
confined to purely law-related issues. 

VII. Unauthorized Practice of Law 

The requirement that legal services be performed by a quali- 

40. 55 CAL. ST. B.J. 208 (1980). 
41. 52 N.Y. ST. B.J. 162 (1980). 
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fied attorney has been strictly followed by state bar associations. 
In a recent Wisconsin Bar Association opinion, the Standing Com- 
mittee on Professional Ethics considered the propriety of the ap- 
pearance at a real estate closing of a paralegal in place of an attor- 
n e ~ . ' ~  The paralegal was also a licensed real estate broker, and the 
file had been prepared previously by a licensed attorney. The Com- 
mittee, citing DR 3-101, nevertheless found the appearance of the 
paralegal at the real estate closing to be the unauthorized practice 
of law. The client, the opinion stated, had retained the attorney to 
represent him at the closing for the purpose of explaining the im- 
port of any legal documents that might be involved. Given the na- 
ture of the proceeding and the amount of money involved, legal 
questions are bound to arise, and the paralegal would be unquali- 
fied to answer them. The prohibition contained in DR 3-101 would 
effectively prevent the paralegal's representation. 

An attorney employed by a business entity other than a law 
partnership or professional corporation must exercise restraint in 
respect to the type of services he renders to the firm's clients. The 
Wisconsin Bar Association Standing Committee on Professional 
Ethics has ruled that an attorney, withdrawn from the active prac- 
tice of law, but employed by an accounting firm, may not indicate 
his status as an attorney on his business cards or on the firm's let- 
terhead.43 The indication of "J.D." or "attorney" on business sta- 
tionery would induce the public to believe that the attorney was 
engaged in the practice of law. "[Aln attorney acting as house 
counsel and otherwise holding himself as a lawyer for an account- 
ing firm, may not render any services to the firm which would be 
considered the practice of law if rendered directly to the firm's cli- 
ents."" If the attorney does not hold himself out as a lawyer, then, 
according to the Committee, he may not render directly to the cli- 
ent such services as would be considered the practice of law if per- 
formed by an attorney engaged in the practice of law. 

VIII. Judicial Ethics 

The use of campaign slogans in a judicial election is limited by 
the Code of Judicial Conduct. Canon 7 provides that "[a] candi- 
date [for judicial office] should not make pledges or promises of 
- -  

42. 53 WIS. B. BULL. 79 (Apr., 1980). 
43. 53 WIS. B. BULL. 60 (July, 1980). 
44. Id .  
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conduct in office other than the faithful performance of the duties 
of the The Michigan Bar Association Ethics Committee 
was asked to render an opinion as to whether a campaign slogan, 
"A strict sentencing philosophy! A hard working man!"46 consti- 
tuted a "pledge" or "promise" prohibited by Canon 7, or merely a 
"statement of general philosophical attitude about which voters in 
a democratic society are entitled to know."47 The Committee, rely- 
ing on a prior Michigan Ethics opinion, found that the use of the 
slogan "A strict sentencing philosophy!" was improper. Regardless 
of whether the slogan fell within the specific definition of "pledge" 
or "promise," the phrase implied that the candidate would render 
his judicial decisions with bias and "without regard to individual 
mitigating circ~mstances."~~ The ABA Ethics Committee, in Infor- 
mal Opinion 1448, addressed the same question, and added that 
the phrase "A hard working man!" did not violate any express pro- 
visions of Canon 7. The ABA Committee noted, however, that judi- 
cial campaign techniques should be dignified in accordance with 
the spirit of Canon 7. 

The ABA Ethics Committee found no impropriety in the use 
by an incumbent judge of a photograph of the judge wearing his 
judicial robe in his campaign for re-election, as long as the photo- 
graph complied with other provisions of the Judicial Code and the 
judge usually wore the robe in his judicial capa~ity.'~ 

Is it proper for a former judge to be addressed as "Judge" 
while representing clients before the same court over which he pre- 
sided during his term of office? The ABA Ethics Committee con- 
cluded that such a practice would be "unseemly," and might assert 
an influence on the normally unbiased determination of issues.60 
The reference, according to the ABA, would appear to be "conduct 
calculated to gain special c~nsideration,"~' an action contrary to 
the intentions of the Code. Further, the Committee, citing EC 9-4, 
felt that such a practice would tend to imply that the former judge 

45. ABA CODE OF JUDICIAL CONDUCT, Canon 7 
46. 59 MICH. B.J. 166 (Mar., 1980). 
47. Id. 
48. Id. 
49. INFORMAL OPINIONS, NO. 1450 (1980). 
50. INFORMAL OPINIONS, NO. 1448 (1979). 
51. ABA CODE, Ethical Consideration 7-36. 



398 The Journal of the Legal Profession 

could circumvent the impartial procedure of deciding contested is- 
sues. A former judge should not be addressed by his former title in 
an adversary proceeding. 
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