EXCESSIVE FEES IN PROBATE MATTERS

“The legal profession cannot remain a viable force in fulfilling its
role in society unless its members receive adequate compensation for
services rendered, and reasonable fees should be charged in appropri-
ate cases to clients able to pay them.”* As a result, the attorney must
delicately balance his own interests with those of his client.2 The attor-
ney should be allowed to receive adequate compensation *‘to serve his
client effectively and to preserve the integrity and independence of the
profession.””?® At the same time, the attorney also has a responsibility to
protect his client and to ensure that excessive fees do not discourage
laymen from using the legal system.# To protect the client in probate
matters, the Uniform Probate Code provides the court with the power
to review the reasonableness of the compensation and to refund any
excessive compensation.® Consequently, when dealing with matters of
probate, the attorney must be aware of the circumstances which will
lead a court to find that the fees charged are excessive.

As in fee matters in other areas, there is no formula on which an
attorney can rely in determining the proper fee. Instead, it is well-estab-
lished that the determination depends on the particular situation.®
“There is no clear-cut rule to aid the court in ascertaining what a rea-
sonable fee should be. Each determination must be based on the facts
and circumstances of the particular case being considered.”” In doing
so, courts use the criteria established by the Code of Professional Re-
sponsibility or the Model Rules of Professional Conduct, depending
upon which set of rules the state in which the court sits has adopted.
Using these guidelines, a court weighs all the factors set forth to deter-
mine when a fee is excessive.®

Under the Model Code of Professional Responsibility, “a lawyer
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shall not enter into an agreement for, charge, or collect an illegal or
clearly excessive fee.”® The Model Code defines a fee as excessive
“when, after a review of the facts, a lawyer of ordinary prudence
would be left with a definite and firm conviction that the fee is in ex-
cess of a reasonable fee.”” " In some states, the standard set forth in the
Model Rules of Professional Conduct is one of reasonableness.'* How-
ever, both the Code of Professional Responsibility and the Model Rules
of Professional Conduct list the same factors which should be applied
when determining the reasonableness of a fee:

1. The time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform the legal
services properly;

2. The likelihood, if apparent to the client, that the acceptance
of the particular employment will preclude other employment by
the lawyer;

3. The fee customarily charged in the locality for similar legal
services;

4. The amount involved and the results obtained;

5. The time limitations imposed by the client or by the
circumstances;

6. The nature and length of the professional relationship with
the client;

7. The experience, reputation, and ability of the lawyer or law-
yers performing the services;

8. Whether the fee is fixed or contingent.?

As stated above, each factor is considered by the probate court to
determine if a fee is reasonable. However, the list is not exclusive, and
courts have examined other factors: the faithfulness and care of the
attorney, 3 location of heirs,* cooperation of heirs,'s negligence of the
attorney,'® prolonged litigation,'” good faith, diligence, and reasonable
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prudence,’™ “whether the sale of real estate was involved,”"® and
whether the estate was handled efficiently.2? In setting his fee, an attor-
ney must be aware of each of these factors. Still, there are several
circumstances in which an attorney must be particularly careful. A fee
will be suspect when the attorney does work that is the executor’s
responsibility, duplicative, routine, or administrative.

An attorney, while functioning as the attorney for the estate, must
be sure that he has not done the work of the executor. Potential
problems arise when the attorney performs and charges legal rates for
work that is the executor’s responsibility.2! Obviously, a legal fee can-
not be charged for duplicative work.22 Additionally, an attorney cannot
charge legal rates for doing the administrative work of an executor, or
the “leg work.”2® To the extent that an attorney performs and charges
for work that is the responsibility of the executor, his fees will be un-
reasonable.?* Problems can also occur when the attorney is also the
executor of the estate.?® If he is, he must be certain that the legal fees
he charges are not for work which he performs as the executor.28

In In re Claus’ Estate,?” the court reduced an attorney’s fee be-
cause some of his work was not, in fact, legal.2®¢ The administrator had
the power to hire an attorney for “legal advice and services.”2® How-
ever, the attorney apparently billed the estate for clerical work.3° The
testimony showed “that he spent much time at the home of the de-
ceased, looking into a lot of old files and papers and tin boxes for
money or property; that he interviewed neighbors, and that he secured
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the services of appraisers.”*' The court ruled that these actions did not
constitute “legal advice and services,” and should have been per-
formed by the administrator.®? “The administrator should, without legal
advice, be able to perform the ordinary duties of an administrator and
to draft the usual and ordinary papers, such as an inventory and
appraisement.”’33

In another case, the court reduced the fee of the attorney because
he received a fee for his services as executor and legal fees for the
same work.** In Succession of Benton,*® the decedent appointed Dud-
ley Yoedicke as his executor and his attorney.*® The court approved,
stating that the attorney could receive an attorney’s fee and an execu-
tor’s fee.3” However, the attorney collected the executor’s fee and
charged the estate for all his legal work.?® The court reduced the legal
fee since the functions of the two positions overlapped, and the estate
could not be billed twice.3® “[A]n individual serving in both capacities as
executor and as attorney for the estate in many instances performs
both functions at once and is not entitled to collect duplicate fees.””4°
As a result, an attorney acting in both capacities must be aware of his
responsibilities as an executor so he can distinguish between his func-
tions as the executor and as the attorney for the estate.

Just as the attorney must be sure he does not duplicate the work
of the executor, he must also be sure that attorneys within his firm do
not duplicate his effort.4! If such efforts are duplicated, the client cannot
be billed for that time.42 Such a fee was disallowed in Matter of Estate
of Larson,*3 where two members of the firm “worked together on the
same project or attended the same ex parte court hearing.”44

Another instance in which a court will reduce a fee occurs when a
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substantial fee has been charged for work that is routine. Obviously, a
certain amount of routine legal work is necessary to probate an estate,
and courts will allow an attorney to bill for some routine work. At first,
it might seem the attorney could simply bill the client for the number of
hours he has worked. However, the courts will not allow this. Courts
only permit an attorney to bill hours that are reasonable and necessary
for the efficient probate of the estate.4® Thus, even though the amount
of time spent on the case is an extremely important factor,4® it is not
the determinative factor in determining the reasonableness of the fee.4”

In determining if work is routine, the courts rely on whether the
work requires expertise or experience. When the work requires a great
deal of skill, the courts seem to generally allow the fee charged.*® Es-
tates which require litigation or tax reports are two excellent examples
in which a high degree of skill is necessary.*® In Estate of Ciriffis,%° the
attorneys acquired a $500,000 bequest for their client and received a
fee of $125,000.5' The case involved the extensive trial and appellate
litigation of difficult issues by an attorney with “‘twenty-five years of
legal experience.””®? Based on this fact, the court allowed the fee, al-
though it computed out to a fee of $167.00 per hour.3?

However, courts are more suspicious when the work involves
matters which are routine and simple to an attorney experienced in
probate matters.5¢ For cases in which the material is not complex and
does not require any special expertise, the court will emphasize the
amount of time which would have been necessary for an experienced
attorney.3® “When a probate attorney elects to base his fees primarily
on the number of hours worked multiplied by an hourly rate, his fiduci-
ary obligations dictate that he charge the estate only for-those hours
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which are reasonably necessary in probating the estate.”*® As a result,
an attorney who specializes in other areas must be aware that he may
not charge the client for extra hours caused by his inexperience, nor
may he bill for work that is unnecessary.3” Moreover, this is true even if
the attorney exhibits “‘diligence and industry”” and does a “thorough
and competent job.””%8 In Matter of Estate of Larson,®® the court stated,
“Reason and fairness compel us to observe that clients should not be
expected to pay for the education of a lawyer when he spends exces-
sive amounts of time on tasks which, with reasonable experience, be-
comes matters of routine.”®°

An example of a routine estate is one that consists solely of cash.
In Schreiber v. Palmer®' the estate consisted of $77,500 in cash, and
the name of the deceased’s sole survivor was known.®2 Because the
attorney had all the information to close the estate, the court noted
that an experienced attorney could have probated the estate in one-
half the 150 hours billed.®® In In re Fraiman’s Estate®* the court did not
allow the attorney to bill his client for time spent on the phone to other
attorneys seeking advice because this “would have been unnecessary
for a more experienced attorney.”’®® In addition, the court in Estate of
Bradley®® reduced the attorney’s fee when the attorney charged $8500
for his work on an estate which did not even require an attorney, and
.all but $500 to $750 of the $144,567.28 passed directly to the surviving
spouse.®” The attorney prepared unnecessary letters of administration
and documents to transfer real property which the spouse held as ten-
ant by the entirety.®® As a result of these actions and the fact that a
new associate duplicated his services, the court ordered a refund of
$7,750 with interest.®®

Courts will also reduce attorney fees when legal rates are charged
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for administrative work.” When such work is involved, the attorney is
allowed to bill for all his work, but only at lower rates. While adminis-
trative work is obviously necessary, it is not reasonable to expect the
client to pay professional rates for work that a non-lawyer could per-
form.”* Certain tasks such as depositing checks in the bank should be
delegated to an attorney’s staff.”2

The case of In re Estate of Bacheller’® provides excellent examples
of the types of problems an attorney may encounter in probate mat-
ters. In that case, the attorney charged legal rates for work that should
have been done by his secretary, the executor, or a messenger boy.”
The attorney spent time “carrying checks to the bank, in wrapping and
mailing items of jewelry that was bequeathed in the will, and perform-
ing other routine and nonprofessional services.”?”® Consequently, the
court reduced his fee stating, “The attorney is not entitled to fees at
professional legal rates for time spent in such menial endeavors.”7®

Thus, an attorney must be careful when he is involved in the pro-
bate of an estate. “The area of probate is particularly subject to attor-
ney fee abuse when the estate involved is substantial and the lawyer is
reasonably assured of favorable results and payments.””77 As a result, if
the attorney is involved in matters that are the executor’s responsibility,
duplicative, routine, or administrative, he can be sure his fee will be
closely scrutinized. To be certain his fee is not excessive, the attorney
must take special precautions to be sure the fee he charges is both
reasonable and necessary.

John R. Bradwell
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