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LAW AND PUBLIC POLICY: MAP OF AN AREA
This article is an essay about the meaning of “law and public policy” and the complicated relationship between these
two ideas. There is hardly a term more common in government than “policy”-public policy, policy analysis, and so
forth. Especially since the advent of legal realism, legal discourse relies extensively upon “policy arguments,” referring
to something both powerful and peripheral to the meaning of text. Governments pass laws and use them to effectuate
policies.
The article also serves as the analytical framework for a course I developed in Law and Public Policy. In order to prepare
the course materials, I had to define the subject and distinguish it from that of other courses; for example, why not simply
teach a set of interesting topics in constitutional law and theory? Or, if policy has something to do with legal impact and
sociolegal institutions, why not teach a standard course in sociology of law or law and economics? Some of the distinctive
content of Law and Public Policy can be condensed as follows.
Policy seemed to be the dominant and relatively recent concept-having something to do with the material welfare of large
numbers of *2 people. Policy in this sense is the framework for modern free market economies and modern welfare states
that regulate economic production, consumption, and exchange. Most law in modern states responds to the needs and
consequences of vast, dynamic and autonomous economic infrastructures and systems. And modern legal institutions
tend to assume a characteristic form, stable over time, functionally autonomous, a delicate balance between central
guidance and decentralized action. As the child of social engineering in welfare states, law and public policy seems built
upon a series of tensions and contradictions: central steering through decentralized action; the melding of the public and
private sectors; the focus of policy on future consequences coupled with the law's reference to historical text; sophisticated
social engineering lacking adequate means to deal with elusive human behaviors; fine-tuned policies emerging from
a disorderly political system and disturbed by a sense of crisis, contradiction and disorder; and a proliferation of
disciplinary accretions and interdisciplinary activities without a clear paradigm for research. Yet for all these conflicting
trends a common theme also exists: the emergence of empowerment as a model for designing policies in many different
areas.
These ideas will be explored further in the rest of this essay. When I say “map of an area,” I am trying to suggest both
the content and intellectual structure of this enormous enterprise. I discuss ideas and refer to scholarship not so much to
fully explicate or precisely document them, but rather to sketch and begin connecting the main elements of a complete
picture. In some ways, this is very challenging and very abstract, an exercise in meta-analysis. Yet, the ultimate purpose is
also both specific and personal. Ideas about law and public policy are the common currency of a large part of our society
and the universe of legal academic discourse. Since law school I have found this discourse, this universe, disconcertingly
enormous, dynamic, expansive, fragmented, and chaotic (as though the modern economy is the “big bang” of social and
economic life). The effort to simplify, clarify, and illuminate such a universe seems well worthwhile.
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I. THE PROBLEMATIC OVERLAP OF PUBLIC POLICY AND LAW
The phrase law and public policy is itself somewhat questionable because of a potential redundancy. By definition, all
law is public policy, in that it is the collective will of society expressed in binding norms; and *3 all public policy is law, in
that it depends on laws and lawmaking institutions for at least some aspect of its existence. For instance, every Supreme
Court case of popular interest is automatically an important issue of public policy, regardless of its social impact. Law in
the fundamental sense of a reenactment, or reinstitutionalization, of social norms 1 probably will remain forever a topic
of considerable social interest and a source of popular entertainment (e.g., dramatic trials and everyday legal-ethical
issues in L.A. Law).
In an equally important sense, however, the idea of a complete overlap conceals more than it reveals and obscures some
of the reasons why many people attach enormous importance to the area of law and public policy. Let us try, then, to
delineate a more limited area first by defining public policy, then law, and then considering the distinctive characteristics
of legal institutions in this reduced area of overlap.
A. WHAT IS PUBLIC POLICY?
Public policy has the following characteristics:
(1) It is concerned with welfare or the well-being of people in material things and the essentials of life (e.g., food and
health). It is not concerned with spiritual or cultural well-being, as was, for example, the law of Imperial China.
(2) It is heavily concerned with production, consumption and high levels of economic performance, and not, as might a
different imaginable public policy, with passive enjoyment or the fundamental relationships of human beings.
(3) It is result oriented, or concerned with real consequences, rather than being driven by the meaning of text and
philosophical justice. 2
(4) It is concerned with aggregate or group welfare, and not, as law tends to be, with individual justice. 3
*4 (5) It is centrally driven because the state inherits serious needs of people that are created by markets but not solved
by them. 4 Thus, it does not include a policy such as dispute resolution, in the sense of a system for dealing with disputes
that surface unpredictably from decentralized social contexts, like the neighborhoods and families. 5
(6) At the same time that it is centrally driven, public policy is critically dependent on decentralized action to attain its
goals. The need for decentralized action derives from three characteristics of public policy in the modern state: 1) the goal
of economic performance at high levels, a goal that can only be achieved by the active cooperation of individuals and
social units; 2) the growth of highly autonomous and interdependent social institutions that are themselves the product of
modern economic development; 6 and 3) serious cost constraints flowing from the requirements of economic efficiency
and thus favoring low-cost voluntary participation.
(7) The twin features of central control and decentralized action are in obvious tension with each other; this tension
between central steering and autonomous action is the central problem of public policy. 7
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(8) It is dependent on data as a result of several of the preceding characteristics (the concern with aggregate welfare, actual
consequences, high levels of performance, and sensitive social steering). More sophisticated systems of public policy
have more sophisticated data systems (e.g., markets with price and aggregate indicators; science and technology with
measurement and the scientific method). 8
(9) It is concerned with both socially aggregated goals, like total social wealth and efficiency, and with the welfare of
subgroups, sometimes called equity. 9 Public policy is concerned with both efficiency and *5 equity by virtue of its root
concern in aggregate social welfare. Starting just from a concern with aggregate welfare, it is impossible to specify ex
ante which group to focus on: the whole society or a large subgroup (e.g., women or African Americans). Indeed, socalled equity goals often are needed to foster aggregate efficiency, as when the economy requires the productive services
of women, minorities, the poor, and uneducated. 10
Some main areas of public policy fitting these characteristics are: economic policy (e.g., maintaining prosperity through
economic policy); the environment (spillovers from production and consumption affecting welfare and depending
on sensitive data); science and technology (where regulation is both essential and disruptive); human health and
reproduction (e.g., drug use, over- and under-population); education and training (described tellingly as human
capital); 11 immigration (the movement of human capital that also creates welfare problems); 12 political and military
conflict (alternatively instrumental to and destructive of the underlying economic enterprise); and finally, the political
organization that supports policy-making in all of these areas (including always-serious issues of budgetary shortage
and priorities).
Although it is relevant for some purposes to divide these areas between economy/technology and human reproduction
and socialization, attaching special difficulty to the latter, 13 in reality every area involves the organization of human
behavior and serious problems resulting from the difficulty of attaining that objective. 14
B. ORIGINS OF PUBLIC POLICY IN THE MODERN WELFARE STATE
The social context for public policy as described above and the source of its historical and social plausibility is the modern
welfare *6 state. 15 Welfare states are characterized by enormous growth in total wealth and size of government. 16
Although the effectiveness of government is almost always a serious issue, the fundamental scale of governmental activity
is due to the enormous spillovers and huge infrastructure requirements of gigantic and dynamic modern production
systems. 17
Practically every area of sustained, problem-solving interest in modern law originates in modern production systems
and corresponding governmental activity. Modern economies are the product of coordinated social planning, including
the legal infrastructure of markets (property, contract), creation of long-term stable demand (e.g., unemployment
compensation, organization of basic resources and provision of infrastructure, and even the division of markets). 18
Environmental policy involves a confrontation between production and ecology as sources of welfare. 19 The big equity
issues of modern societies (e.g., race and women's roles) *7 are direct spinoffs of economic activity. 20 International
law is dominated by economic issues. 21
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Modern societies also are defined and driven by the presence of large, autonomous, yet highly interdependent social
institutions. 22 Markets and productive organizations develop a powerful internal logic (e.g., price, profit, global
economic integration) that resists control from the outside. Technology and science operate through distinctive patterns
of social organization and logic (e.g., universities, laboratories, the scientific method). Communications has its own
powerful internal dynamic and corresponding institutions. 23
Government, then, that grows as an institution to meet needs unsatisfied by the others, faces the challenge of
achieving its goals while respecting social autonomy. 24 Words such as facilitation, enablement, and empowerment
reflect the difficulty (as well as, in some ways, the excitement) of central steering of highly autonomous social
institutions. 25 Achieving goals by decentralized action has become a primary focus of policy within large-scale, economic
organizations. 26 However, government faces the additional problem of achieving the optimum balance through politics.
*8 C. WHAT IS LAW?
Law is, in the first place, an exercise of authority, a command expressing the expectation of obedience on its own
authority; and law is fiat, an expression of the authority to command acceptance. Thus, at base, law is an act of politics,
rather than custom or exchange (two other sources of social organization). 27 Law can and does use incentives to
encourage action, but uses political authority (e.g., taxation) to create the incentives. Law can be, and is, the basis of
exchange; but law uses authoritative rules of property to effectuate exchange. In the great divide between politics and
markets, law is politics (and partakes of the enormous frailties of politics), even when politics is used as the foundation
of markets.
Law is also an exercise of authority by the state, though there are countless law-like exercises of authority outside
the state. 28 authority is distinctive essentially in claiming to be the supreme authority, the authority with the right to
command other authorities. 29
Finally, law is structured to expand the freedom of some people and actions while restricting the freedom of others.
Law is always at once liberating and confining, although, perhaps especially in public policy, law may strive for a
favorable balance of freedom over constraint. Property, for example, grants powerful authority to the property holder,
authority that confines the liberty of others. For example, an employer with a property right might dismiss workers from
employment, or a union with property rights might prevent an employer from taking such an action (in either case with
possible harm to the collective enterprise and other employees). 30 Regulations limit the available actions of property
holders (e.g., to sell contaminated meat or build non-conforming buildings). Litigation rights allow some people and not
others to bring *9 suit and thus constrain the liberty of defendants. 31 Redistribution of wealth is a significant exercise
of authority that plainly enhances the freedom of some at the expense of others. 32
In short, at the immediate instrumental level, law occupies an area of conflict of interests, though in a larger sense it may
be designed to maximize collective interest and achieve social harmony. 33
D. THE INFLUENCE OF PUBLIC POLICY ON LAW AND THE SHAPE OF LEGAL INSTITUTIONS
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Having discussed the political direction imposed on law by the concerns of public policy, and the nature of law as a
political instrument, it is now possible to discuss the influence of public policy on law, as well as the directions in which
law is pushed and shaped by public policy.
Public policy pushes law in the following directions:
1. Structuring of Law Around Performance Problems in the Economy.
At the simplest level, law will tend to be organized around major performance problems of modern economies: regulation
of the economy, income transfers, health, education and training, employment, environment, and so on. Recall the earlier
discussion of how major legal issues often conceptualized as focusing on equity (e.g., race and gender issues) actually
arise out of economic activity. Recall also the point that the organizing concept of welfare embraces both efficiency (the
welfare of all) and equity in the sense of the welfare of large groups. Finally, note that the focus of law in the big equity
areas usually is some combination of redistribution and net social product. 34
2. Social Cooperation and Net Positive Social Product.
The ultimate concern of public policy with production pushes law in the direction of social cooperation and the
production of a positive social *10 product. The goal of cooperation immediately raises a difficult management problem
for law, which operates technically through a conflict of interest. In fact, the effort to push legal conflicts in a positive
social direction probably is the central puzzle of law in the modern welfare state. 35 This puzzle is illustrated on a grand
scale by considering how welfare states could be organized to permit high savings, productivity, and welfare benefits. 36
3. Persistence of Legal Structures Over Time.
There is a strong tendency for legal structures organized around economic problems to persist over time. This tendency is
due partly to the fact that the regulatory structure is complex and requires substantial investment and time to develop, 37
but even more importantly to the fact that the structure must create stable expectations to encourage high performance
and net positive social product. In short, the structure must facilitate long-term social investment. In environmental law,
for example, change in regulation presents serious problems for economic actors both in terms of long-run technical
planning and investment and in terms of instability in the underlying scheme of property rights. 38 Other examples of
persistent legal structures are the Uniform Commercial Code and civil rights laws. 39
4. Organization Around Large Social Aggregates.
Besides extending over time, legal structures organized around economic problems tend to embrace large social
aggregates. Partly this is due to the fact that economic organization puts large numbers of people in similar situations
(e.g., debtors, consumers, employees). But the same kinds of economics that push in the direction of persistence also
push in the direction of large social aggregates. Regulating small pieces of social *11 and economic problems turns out
to be hopelessly chaotic or at least extremely inefficient because of interconnections in the regulated terrain. An example
is how tort law, with its concerns for accident compensation and prevention, is pushed in the direction of sophisticated
safety regulation and social insurance because of extreme economies of scale. Compensation for accidents and illness
can be made efficiently in the context of large social insurance schemes that avoid overlapping and socially unaffordable
coverage as well as prohibitive marketing and transaction costs. Effective safety regulation requires sophisticated
information and regulatory tools (e.g., data on accidents, techniques of product recall). 40
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5. Capacity for Planning and Adaptation.
Persistent legal structures create problems of inflexibility in regulating a rapidly changing economy. Thus, the legal
structures that persist must also have the capacity to adapt and change. 41 For this reason, the legal structures will tend to
accumulate stocks of expertise in such forms as expert agency personnel, outside academic experts, and congresspeople
who acquire expertise in regulatory specialties. My own work on implementation regards implementation, in part, as a
long-run process organized around a social or economic problem with multiple points of access allowing for adaptation
and change. 42
6. Central Guidance Through Delegation and Decentralization.
I have already mentioned the forces pushing public policy in the direction of central guidance achieved through
decentralized participation. The consequence for law is a powerful push toward delegation and *12 decentralization
of authority. 43 This tendency is seen in many areas of public policy, including the environment, 44 occupational
productivity and safety, 45 education, 46 care of the elderly, 47 and welfare. 48 Of course, the enterprise of guiding
through delegation is fraught with difficulties, raising the problem of how to guide autonomous actors without destroying
their autonomy. I suspect that the solution to this problem is somewhat different in each policy area but in general is
capsuled in the idea of simultaneous loose-tight coupling highly decentralized systems that are tightly monitored from
the center on a very limited number of criteria. 49 Note that central monitoring on limited criteria usually requires some
powerful mechanism of collecting and simplifying information, such as by computerized data or prices. 50
7. Commingling of Public and Private Authority.
Although earlier I took the position that law is essentially an act of public authority, the requirements of public policy
push the law into relationships wherein the state must cooperate with the private sector. 51 The essential requirement of
public policy is the active cooperation of institutions at a high level of performance, and the law obtains this cooperation
through a complex process of signaling and incentives. Furthermore, *13 law in public policy areas is characterized
by large amounts of communication and negotiation. One example is in administrative law with its formal process of
hearings both about rules and the application of rules, 52 as well as various forms of informal access. 53
8. Modification of Political Access in Light of Performance Requirements.
One of the most important problems of public policy is the organization of the political system itself. Policy formation
and adaptation depend on political decisions, but the political process often is organized in ways that result in
ineffective, incoherent policies. Public policy thus exerts a continuing pressure on the organization of politics: creation
of specialized agencies, redress of political imbalances, more orderly and coherent aggregation of interests, pressure
on judges to recognize collective interests in the form of statutory purpose, and so forth. 54 Examples range from the
grand architecture of representation in welfare states 55 to policy-making in specific policy areas, 56 to the inclusion of
education professionals in instructional guidance. 57
II. REPRISE: LEGAL INSTITUTIONS AS THE INSTRUMENTS OF PUBLIC POLICY AND THE MARKET
AS MODEL OF STRUCTURED BARGAINING
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This section will address in a broader perspective the kinds of legal institutions that arise to meet the requirements of
public policy.
First, observe the centrality of legal institutions. As an act of government, every area of public policy must be
implemented through some *14 set of legal techniques and some set of legal decisionmakers. 58 Social and economic
outcomes are achieved through legal instruments. Social engineering is accomplished through legal institutions. Thus,
the overlap of law and public policy consists of the impact on aggregate social welfare of allocations of authority;
more specifically, it consists of the design of relatively stable allocations of authority (institutions) aimed at improving
aggregate welfare. Examples include: bankruptcy, property rights under a regime of natural resource preservation,
pollution abatement contracts, institutional litigation designed to reform prisons, regulation and organizational
empowerment designed to promote such ends as worker safety and care of the elderly, and the representative structure
of the state itself (e.g., corporatism).
What, concretely, do such structures look like? In general, the structures are specialized adaptations of routine legal
organizations and are, thus, rooted in general-purpose legal institutions such as legislatures and courts. In a given area of
public policy, the institutional structure might be highly concentrated in an administrative agency. But implementation
of public policy always involves multiple institutions (e.g., legislatures, agencies, courts), 59 raising a question about
mechanisms of coordination. These mechanisms of coordination vary, from the oversight of specialized legislators, 60
to the problem-oriented structure of institutional litigation, 61 to the more loosely coordinated process of implementing
a social reform statute. 62
While the market is, in a sense, the granddaddy, or master model, of legal institutions in the area of public policy, it is
hardly the exclusive instrument. Indeed, in some ways the central problem of public policy is to mimic characteristics
of market exchange in areas where markets do not work. Markets, it was noted earlier, rest on legal structures and
*15 achieve a high degree of central guidance (efficient allocation of scarce resources) through the highest degree of
decentralized action (particular self-oriented exchanges). 63 This is Adam Smith's idea of the invisible hand that makes
public virtue out of private greed.
But central guidance through invisible steering is also the goal of other areas of social policy-areas such as the
environment, welfare, and education. Each area is looking for the optimal blend of central guidance and decentralized
control operating through legal structures and techniques emphasizing decentralized decisionmaking. The idea of
structuring the decision making of other social institutions through procedural requirements and property rights is at
the heart of Gunther Teubner's article on reflexive law. 64 Thus, we should probably reconceptualize the private/public
dichotomy to think about various kinds of state authority promoting a blend of central steering and decentralized
participation, of which the market is a good, but far from the only, example.
A. THE MARKET AS MODEL
To understand the role of law in structuring largely autonomous action, it may be helpful to look more closely at the
market model and consider the role of law in various kinds of exchange.
Borrowing from Macneil and Williamson, 65 exchange can be arrayed on a continuum from the discrete to the fullfledged total relationship, epitomized by marriage. For every type of exchange, legal institutions provide essentially two
kinds of assistance: the basic charter (or authority) for the exchange, and rules for termination of the relationship and
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liquidation of assets and liabilities. In other words, the law provides the rules for getting in and getting out, leaving the
substance of the exchange to the parties. Thus, in every exchange, practically all of the genuinely productive activity is
extra-legal and depends to an important extent on the development of extra-legal trust between the parties. 66
*16 Let us look briefly at several types of exchange to illustrate these principles. For a simple contract (a discrete
exchange projected into the future), the basic charter has two parts: the property rights in the assets and the option to
bind oneself to an exchange in the future through contract. Property rights are the main security needed to enter the
exchange because the market (other exchanges) is always available if one party backs out. The contract right is another
incentive to invest in future exchanges because it gives additional protection against opportunism (backing out for a
better deal that emerges after the initial agreement). If one party does back out, contract remedies provide a structure
for liquidation of the deal (for example, in the form of expectation damages less mitigation). In some kinds of simple
exchange, additional property rights and regulations are necessary to make exchange possible. 67 But, in any event,
the exchange itself must be crafted by the parties; and in most cases, a continuing commercial relationship provides an
additional non-legal basis for fair dealing: trust.
In certain kinds of long-term bilateral contracts (e.g., construction contracts) the law may provide security through
arbitration. In others, such as franchising, security may require conferring a property right on the franchisee (for example,
to encourage investment in the franchise and discourage wasteful conflict over termination). 68 The law also will do its
best to liquidate the assets of the exchange equitably when the relationship terminates, but trust is even more important in
this kind of contract, because the parties must rely on voluntary adjustments to handle a large number of unforeseeable
problems. 69
The firm, or business organization, provides another means of projecting exchange into the future, based mostly on
the detailed supervision of employment. The law of business organization provides a basic charter for this kind of
exchange. Employment rights and bankruptcy are *17 among the rule structures that govern termination. But, again,
the substance and profitability of the exchange are entirely an extra-legal creation of the parties. 70
In marriage, the license and ceremony provide a charter while dissolution is governed by the law of marital property, child
custody, and divorce. 71 In marriage, we do not conceive of legal institutions as providing much help for the underlying
relationship, as would be predicted by the theory of exchange from the uniqueness of the human capital, but a web of
institutions (including the laws of credit, taxation, property and education) helps the family or household to serve as a
unit of production and consumption. 72 So powerful is the influence of extra-legal activity that even as to the part of
marriage most appropriate for legal regulation (property division and child custody on termination of the marriage), the
law must encourage private bargaining to be most effective. 73
B. A GENERAL FRAMEWORK: BARGAINING IN THE SHADOW OF THE LAW
The idea of bargaining with legal entitlements, developed by Mnookin and Kornhauser, ties together models of
centralized guidance and decentralized action across the full range of legal interventions from market foundations to
regulation. Giving people specialized, or structured, legal entitlements, and expecting them to trade the entitlements
for their own benefit, may be the grand strategy of law and public policy, expressed as facilitation, enablement,
empowerment, reflexive law, etc. Reich's advocacy of administrative hearings to protect the new property in welfare state
entitlements is an early example of decentralization and empowerment. 74 The trick in this case is to push the bargaining
toward aggregate welfare and efficiency despite the powerful influence or private objectives and bargaining power. The
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overall direction of bargaining *18 (e.g., toward efficiency or irrational conflict) will depend on the recognition of
parties, the shape of incentives and entitlements, the delivery of bargaining resources, and the characteristics of the
bargaining forum (e.g., private exchange, adjudication).
Structured bargaining applies straightforwardly to regulation. An appropriate amount of enforcement prevents
opportunism in the form of either noncompliance or legal harassment. The law also should allow flexible compliance.
To get the most from regulation, however, the parties themselves must develop a mutually productive understanding
through bargaining and trust. 75
Almost all of the materials I have considered for the course in law and public policy fit this model of structured
bargaining. Examples include: Estrich 76 (criminal law must reinforce right of woman to control sexual exchange
through verbal consent); Weisberger 77 (principal purpose of marital property reform is to increase bargaining power
of spouse without legal title); Whitford 78 (objective of law of creditors remedies should be voluntary settlement);
Sugarman 79 (law governing accidents should encourage accident prevention and efficient settlement of claims for
compensation); Bardach and Kagan 80 (market in pollution entitlements, or pollution abatement contracts, encourages
voluntary reduction of pollution); Noble 81 (worker representation in government and factories maximizes occupational
safety); Rogers 82 (broader, less fragmented representation of labor permits most profitable combination of wages and
social savings); Komesar 83 (constitutional law seen as effort to balance welfare of majorities and minorities in various
situations); Clauss 84 (rules of comparable worth must allocate decisions about women's pay between regulatory agency
and employer); Schultz 85 (greater participation of women in work force requires remedies for making work hospitable
to women and not simply a facially neutral application process); Clune and *19 Vat Pelt 86 (special education law gives
parents of handicapped limited influence in various kinds of decisions affecting their children); Handler 87 (dependent
populations can be given carefully chosen rights and resources to increase their effective representation); and Goldstein 88
(problem-oriented policing consists essentially of giving police personnel information and resources needed to reduce
level of criminal behavior as well as magnifying police resources by involving the community).
The role of law in these very diverse situations is to provide security for voluntary exchange and productive activity.
In a fundamental sense, articulated by Habermas, 89 voluntary exchange is what we mean by collective welfare. The
important questions then include identifying which kinds of exchange to encourage, which parties to recognize as
voluntary actors, and how to provide legal security for the exchange. In this sense, a democracy is just as much a
legally encouraged exchange as a real estate contract; 90 and a real estate contract is no less a system of political
representation. 91
III. INTELLECTUAL AND DISCIPLINARY TOOLS AND PUZZLES
A. A CONFLICT BETWEEN LEGAL FORMALISM AND CONSEQUENTIALISM?
The first puzzle is presented by legal analysis and doctrine. What is the role of legal interpretation in a world where
social performance, not meaning, is the touchstone for policy analysis? Is there a tension between legal formalism and
social consequentialism, legal doctrine and social engineering, captured in Max Weber's idea of the rematerialization
of law? 92 In public policy, does law collapse into transient utilitarianism, *20 losing its independence as a source of
meaning shaping subsequent legal development and rights?
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I believe that the opposite point of view is more defensible. Public policy has introduced an age of large, relatively stable
legal structures whose essential terms govern a multitude of transactions over a period of years. Think, for example, of
the implementation of equal employment law, or school busing. The meaning of such laws may be found mostly in the
overall design of the program and its legislative history, rather than in common law-like exegesis of specific texts. But
both meaning and vested rights-two hallmarks of law-are quite important to public policy (for example, the idea of social
security as paid-for insurance and the stability of entitlements under environmental legislation). In my view, the relative
autonomy of the law manifests itself not so much in the creation of social programs but in the momentum behind them
once they are created, a momentum sometimes called institutionalization. 93
Loss of legal meaning connects with public policy in some interesting ways. On the one hand, skepticism about legal
arguments, first from legal realism, then from critical legal studies, is partially a facet of social pragmatism. 94 Critical
legal studies extended this skeptical, pragmatic approach to the näive social policy arguments of legal realism as well
as to more recent, sophisticated policy analysis. 95 But within this trend toward practical language is a counter trend
toward the isolation of meaning from experience. 96 The dense, intricate textual exegesis of some critical theory treats
text as an object in itself and meaning as an interminable, subjective inquiry through contradictions, empty spaces, and
shadows. Critical legal studies contain both thrusts often in the same article. For example, consider the assertion that
legal texts are logically *21 meaningless but serve as coherent policy instruments for the dominant class. 97
A movement of legal meaning simultaneously outward toward social consequences and inward toward literary selfconsciousness is not surprising in light of the pressure of public policy on law. 98 I would guess that law has preserved
the integration of the conceptual and the consequential most effectively in areas where social consequences are most
observable. Consider, for example, the law of civil procedure where lawyers understand the consequences of procedural
rules, and cases focusing on individual justice, which possibly help to explain the success of L.A. Law.
What about the opposite problem, the collapse of consequentialism into the formal arguments of law, when the legal
system often adopts the rhetoric of social consequences with precious little regard for empirical realities (e.g., speculative
policy arguments)? 99 One effect of the emphasis on public policy may be an increase in the appeal of consequentialist
rhetoric without any corresponding gain in genuine effectiveness. Also, law and politics have purely symbolic or
persuasive functions, 100 often inextricably mixed with an orientation toward actual outcomes. For example, a system
like public education, which is under great pressure to demonstrate successful outcomes but possesses a relatively weak
capacity to achieve them, may be pushed in the direction of manageable outcome indicators (for example, grade-level
promotion or average yearly gains in achievement). 101
*22 In general, the growth of social problem solving probably increases the need for political symbolism; the two
activities increase simultaneously and complement each other, or they substitute for each other at the margin. I think,
for example, of persuasive moralistic messages about drug use, or of how the accountability movement in education
immediately provokes a cottage industry of public relations through the use of educational statistics.
But for every case of false consequentialism, there is at least another case of false formalism-formal legal reasoningobscuring a deeper logic of social responsiveness. 102
Two other problems of rematerialization will be addressed later in this article: the idea that failing to deliver actual results
puts a strain on legal legitimacy, 103 and the often-discussed problem of political disorganization interfering with effective
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policy formation and implementation. One such problem is the fragmentation of traditional legal decision makers (e.g.,
judges and juries in tort cases). 104
B. THE INTELLECTUAL ENVIRONMENT OF WORK ON LAW AND PUBLIC POLICY: DISCIPLINARY
AND INTERDISCIPLINARY
The dominance of public policy in debate over government and law has created a fascinating intellectual environment.
Increasing attention to public policy as a topic has broken down disciplinary boundaries through the expansion of
disciplines and the rise of interdisciplinary studies. Policy is not just law, politics, economics, or social structure; it is all
of them at once. Thus, students of policy find it increasingly necessary to be conversant with research in other disciplines.
The result, however, is not an orderly discipline but a veritable riot of analytical techniques, conceptual frameworks and
schools of thought. In this section, I will first comment on the general disciplinary and interdisciplinary climate of policy
studies, with special reference to the law curriculum, and then briefly discuss some of the analytical tools created in the
intellectual ferment surrounding public policy.
*23 C. DISCIPLINARY BOUNDARIES AND INTERDISCIPLINARY STUDIES
The importance of an identifiable field of law and public policy puts serious strains on the traditional boundaries
and content of academic disciplines and stimulates a vast outpouring of interdisciplinary work that nevertheless is
undernourished (in this sense, undisciplined) because of an absence of disciplinary paradigms and supervision. I think
it is fair to say that many social science fields-especially economics, political science, and law-have shrinking traditional
cores and expanding applied peripheries because of the pressure of policy relevant research.
The strain on traditional academic boundaries can be seen in the case of the law school curriculum. Traditional law
school training is both convergent and divergent with the domain of law and public policy. Since law and public policy
is the most powerful and energetic orienting paradigm in the making and application of law, this erratic correspondence
with law school training produces some disorientation within legal professional thought. On the convergence side, many
areas of law, such as bankruptcy or environmental law, are closely tied to and rationalized in terms of aggregate welfare.
On the side of divergence, law practice deals with fragmentary episodes of policy oriented toward client welfare; general
policy design is seldom of interest. More attention is paid to doctrine than aggregate welfare; little attention is given to
data and statistical analysis. And problems of the wealthy take priority over welfare of the middle class and poor (the
great concerns of public policy). 105
Thus, while the attractions of public policy analysis in law are many, especially since they relate to both macrolegal
design and aggregate welfare, law and public policy probably never will dominate the law school curriculum. Organizing
the curriculum according to the needs of law practice is simply too useful and appealing. Legal precedent, rather than
social consequences, will continue to dominate legal reasoning, although the two are not mutually exclusive.
Whether the world view of law practice actually conflicts with the perspective of public policy depends on how
that practice is organized by the underlying legal structures and institutions. Legal rights and entitlements can be
harmoniously organized to increase aggregate welfare or can be wasteful, costly, and ineffective. As I have repeatedly
stressed in this article, all effective policy institutions are legal institutions, in that *24 they are composed of some
combination of authoritative legal relationships. On the other hand, nothing is more common in the world of policy
than the encounter with an apparently freestanding legalism that disrupts policy effectiveness. Lawyers often seem to be
involved in the policy version of the tragedy of the commons, 106 in which the pursuit of client rights (and lawyers' fees)
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creates a destructive or chaotic policy structure. Much of the practical, day-to-day work of law and public policy (and
most of the readings in my course) consist of efforts to criticize fields of legal relationships and to recommend reforms
that would organize these relationships in a more productive manner. Obviously, nothing guarantees that the pursuit
of client interest-defined, of course, through some set of legal entitlements-will necessarily serve the public interest; in
fact, nothing even creates a presumption of such a guarantee. This profound ambiguity about the social desirability of
particular laws is perhaps the best reason for including a public policy perspective in the law school curriculum.
D. ANALYTICAL TECHNIQUES AND CONCEPTUAL FRAMEWORKS USEFUL IN WORK ON LAW AND
PUBLIC POLICY
Just as the emergent field of law and public policy has stimulated its own intellectual environment, the need to analyze
problems of law and public policy has promoted the growth of various conceptual frameworks and analytical techniques
suited to that task. Far from doing justice to each of the techniques, this section can do little more than to list the
techniques and quickly sketch in the major orientation to law and public policy.
I would stress, as I do in my course, that most of the good work on law and public policy is useful from two distinct points
of view: 1) it reveals a great deal about the subject matter-the legal institutions-and 2) it employs a conceptual framework
which is useful beyond the particular legal/policy problem addressed. Indeed, any conceptual framework emphasized in
one article could be employed equally well to analyze the subject matter and specific points of other articles, a kind of
rich cross-referencing that gives the course cumulative impact.
*25 1. Empirical/Analytical Policy Analysis
Perhaps the most common kind of research in law and public policy is analysis and empirical study of a public policy
problem from the perspective of achieving designated policy aims. The long tradition of criticism of tort law fits
this tradition. 107 Obviously, the candidates for this category are legion and overlap heavily with the field of policy
analysis. 108
But in such research any sense of an empirically simple set of “effects” of legal intervention turns out to be quite
misleading. Human behavior is complex, reactive and mediated by cultural and organizational constraints and
perceptions. Simple effects are especially problematic in modern societies where the law operates (in the centralizeddecentralized manner already described in this article) through incentives and bargaining chips that are then played out
in complex, autonomous organizational and multi-lateral contexts. Ordinarily, empirical studies in modern societies are
satisfying to the extent that they provide a sophisticated conceptual framework of the bargaining field and enough solid
evidence to push the analysis to the point where it is possible to see these complex, indeterminate questions about legal
impact.
Almost any high quality legal impact study or program evaluation can be used to illustrate these points. I will take two
examples from my course in law and public policy.
In Whitford's analysis of coercive collection of consumer debts, 109 coercive remedies are fair and efficient to the extent
that they encourage voluntary settlement. Designing the right kind of remedy requires a delicate balancing act, however,
with errors possible on all sides. For example, lack of any remedies would hurt the poor because coercive remedies serve
as a security interest for those without property. While lack of any regulation of private remedies might well encourage
the maximum level of voluntary settlement, it would probably also lead to instances of intolerable overreaching by
creditors. The desired balance would preserve enough of a threat of coercion to encourage voluntary settlement, prohibit
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unconscionable conduct, and remove the incentives favoring inefficient forced sale of property (such as a race to the
courthouse). Thus, each exercise of policy analysis should pinpoint the level and source of *26 empirical uncertainty,
the point at which informed judgment, educated guesswork, and sheer speculation enter the analysis. 110
Another interesting case is Herman Goldstein's technique of problem-oriented policing. 111 Goldstein recommends that
the police abandon both legal doctrine and administrative efficiency as guides to operations. Legal categories like theft
and sexual assault conceal drastic differences in the social patterns underlying different crimes, social patterns that must
be recognized in the design of effective remedies. For example, the behaviors leading to violent stranger rape, date rape,
and incest are radically different and call for distinct legal interventions. The same is true for administrative efficiency.
Traditional measures of police performance such as number of arrests or number of squad cars per capita have little or
no impact on the reduction of crime. But more sophisticated interventions turn out be very difficult to evaluate because
of their complexity. If the police adopt supervision of parolees to reduce stranger rape, education to reduce date rape,
and mandatory arrest to prevent incest, how much of a reduction in these deeply imbedded social behaviors can be
counted a success? If community policing is used to make a poverty-stricken neighborhood safer, how much extra safety
can be expected from the best program? Such questions are anything but technical, because they are the key to whether
programs should be widely imitated, abandoned, or redesigned.
The Goldstein example also serves nicely to introduce the manner in which values and politics enter into policy analysis
and are somewhat obscured by its emphasis on consequences and aggregate welfare. For example, supervision of people
paroled from sentences for violent sexual crimes must walk a delicate line between protecting the public and respecting the
rights of the one supervised. Ethical questions are rife in community policing precisely because of the greatly expanded
scope of police activity (everything from negotiating with landlords to legally harassing drug pushers).
2. Comparative Institutional Analysis
My colleague Neil Komesar has written several articles employing the analytical technique he calls comparative
institutional analysis. Essentially this analysis is a rigorous inquiry into the relative advantages *27 of various legal and
social institutions in achieving designated policy purposes, especially aggregate welfare. 112 I have used this technique
in several of my own papers. 113
A special power of this framework is that it takes account of both political and technical, or regulatory capacity-the
capacity of institutions to create effective policies as well as the capacity to influence behavior in the desired direction.
For example, a court may be more willing than a legislature to protect the rights of minorities (political capacity) but
largely ineffective in doing so (regulatory capacity). The question then becomes, essentially, whether the small amount
of extra protection effectively provided is worth the costs of intervention. The costs of intervention also vary.
3. Public Finance
The part of public finance that deals with market failure and government failure 114 essentially is a comparative
institutional analysis of the two major and paradigmatic institutions of our society, probing the interrelationship of these
institutions, and determining which social functions should be allocated to each. A point essential to the study of law and
public policy is that both of these major institutions, not just government, have underlying legal structures (for example,
property and contract in the case of markets). Understanding the generic strengths and weaknesses of each institution
is extremely useful as a sensitizing exercise in the analysis of any specific policy problem even if the grand comparison
is essentially inconclusive in particular policy areas. 115
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4. Gap Analysis in Sociolegal Studies
In an earlier article, I pointed out that the long, rich tradition of gap studies in the sociology of law (sociolegal studies)
could be seen as an examination of the complex process of politics and negotiation that occurs in the implementation
of any social reform law. 116
*28 5. Institutional Economics
Although it is a field I do not deeply understand, and probably one with hazy boundaries, it seems to me that institutional
economics could be characterized as an effort to specify the legal foundations of social and economic welfare. 117 A
principal thrust of institutional economics-in fact, its claimed distinction from classical economics-is looking beyond the
legal institutions of the market as sources of social and economic welfare. 118
6. Law and Economics
It would be impossible to read this article without seeing the great influence of economic analysis. In one sense, law and
public policy is law and economics. But the scope of the traditional field is much narrower, concentrating on the legal
foundations of capitalism (e.g., property and contract) and traditional, common law remedies. 119 Much of the work
seems to be advocacy based on speculative arguments. Tort law, enamored of law and economics, but heavily criticized
from a broader policy perspective, is a perfect example. Perhaps, in this sense, law and economics is a difficult mixture
of genuine policy analysis and the cooptation of policy reasoning by legal formalism.
Research about transaction cost economics 120 and public choice 121 adopts a more institutional perspective and, thus,
goes beyond the kind of atomistic encounters of interest to neo-classical economics (specifically to encompass trust,
business organizations, and governments). But this is a far cry from having an adequate theory of government in the
age of welfare states. Thus, the traditional field of law and economics is mostly uninformative, because it is ideologically
skeptical, about the kind of complex government interventions that coexist with the libertarian base of capitalism.
An interesting contrast with what I consider the formalism of law and economics is the powerful role of economics and
economists in public policy more generally. Various aspects of economics contribute to *29 this strong role, not simply
expertise about our dominant social institution (the market), but more generally an understanding of how to model
and estimate aggregate welfare (with complex sets of offsetting costs and benefits) as well as behavioral responses to
the complex, cross-cutting incentives of public policies. The marriage of these skills with knowledge about institutionbuilding and effective politics would provide a more complete package of tools for public policy in the welfare state.
7. Implementation Analysis
Closely akin to gap studies, implementation analysis can be seen as the description of social policy worked out over time
through multiple agencies and complex negotiations, often involving large-scale organizations. 122
8. Analysis of Institutional Litigation
While institutional litigation is perhaps more of a subject matter than an analytical technique, it provides a rich example
of the evolution of fragmentary legal structures to meet aggregate social and economic purposes. 123 Since this evolution
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occurs over a short period of time and on a manageable local scale, institutional litigation provides a concretely visible
historical study of, in effect, institutional economics, and, synonymously, law and public policy. Institutional litigation
is an exercise of aggregate social welfare combining emphasis on social outcomes, equity, and politics. Institutional
litigation is also a superb study for comparative institutional analysis, because it represents the court's opportunity to
correct a political flaw in the legislature while straining to overcome its own serious deficiencies in both technical and
political capacity (for example, getting prisons to change and getting legislatures to raise extra funds). 124
*30 9. Analysis of Law Reform and Legal Change
Analysis of law reform and legal change illustrates a number of key elements of law and public policy, such as the
importance of social groups, law reform organizations, 125 and the incrementalist process of changing underlying legal
values. 126
10. Critical Legal Studies (CLS) and the Deconstruction of Legal and Social Science Aggregations.
While critical legal studies has many facets and motivations, 127 I find it particularly useful as a means of deconstructing
the powerful tendency of law and public policy to assert depoliticized, supposedly neutral, aggregate, and global social
and economic interests. These interests can be efficiency, the public interest, the policy of security in markets, and so
forth. 128 The preoccupation with politics, and the original focus on collective welfare in judicial decisions, also mark
CLS as a child of the welfare state.
Other aspects of critical legal studies-critical race theory, for example-are more direct applications of law and public
policy in the sense used here. Critical race theory has at least three characteristics that are compatible with an orientation
toward law and public policy: (1) a steady concern with pragmatic results, measurable in aggregate terms, as opposed to
conceptual jurisprudence; 129 (2) explicit attention to the effectiveness of legal structures over a period of time, including,
of course, their representative structure; 130 and (3) a concern with the repression of selected social outcomes and
experiences within legal and policy analysis; in this sense, one can see storytelling as an important empirical technique. 131
Occasionally, critical race theory seems more compatible with a legalistic approach-for example, with respect to: (1) a
countertendency *31 to be concerned with legal text as a system of meaning detached from connection with aggregate
welfare; (2) a preoccupation with what might be called legal policy instruments such as litigation and regulation, without
a serious analysis of the costs and pathologies of these techniques and without a broader sense of effective program
design. 132 The idea that critical race theory is more practical and empirical than old-style law and economics is contrary
to some conventional wisdom but nevertheless seems well supported by the facts. Thus, despite its esoteric name, critical
race theory is a good example of law and public policy as defined in this article.
11. Analysis of Political Representation in Light of Welfare Aims
A particularly useful look at institutional analysis is the consideration of political representation in light of social and
economic aims. 133 Problems of political organization and policy formation appear in every area of policy. 134
12. Some Conspicuous Problems and Omitted Concerns of Law and Public Policy
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A reading to this point might give an extremely optimistic, progressive, even utopian impression of the welfare state
and its institutions-an impression of high levels of collective welfare, orderly social engineering, smoothly functioning
institutions adapting themselves to social needs, and so on. But despite such impressions, nothing could be further from
the truth.
While modern societies have achieved extraordinary levels of production and remarkable levels of social organization, it
is also true that *32 the welfare state and all its policy areas are suffering from malaise, uncertainty, and ineffectiveness.
A good characterization of policy analysis in the welfare state would be problems, problems, problems. 135
This atmosphere of discontent is well founded and has several sources. One could view the welfare state as a process by
which industrialism, capitalism, or the market constantly serves up a series of intractable problems to a set of institutions
ill-suited to solve them. One reason I introduce market and government failure early in the course on law and public
policy 136 is that such discussions offer insight on the ultimate source of policy problems and the generic difficulties
government has in addressing them. Every policy analyst should have a deep understanding of the combination in
modern societies of difficult problems and imperfect tools. A sense of limited horizons works its way into every useful
form of policy analysis. An appropriate sense of lowered expectations and chastened optimism is, for example, one of
the latent benefits of using Komesar's comparative institutional analysis (wherein the most effective institution often is
the least objectionable of relatively ineffective choices). 137
Thus, in general, the presence of vigorous, highly tuned problem solving skills and the rapid development of sophisticated
legal institutions designed to meet social problems says absolutely nothing about relative or absolute success in actually
solving those problems. For example, we have a set of highly sophisticated institutions charged with environmental
protection that are having mixed success and may not be able to avoid massive environmental destruction. 138
The crisis of confidence in the welfare state and its institutions goes beyond the level of modesty in claims for social
engineering and policy analysis. It raises questions of fundamental flaws and contradictions. *33 High on the list
certainly must be the capacity for modern war technology to destroy the world at almost any moment. Also, in this, as
in almost every other way, environmental protection is a paradigmatic case. The productive process that is the source
of our wealth, problems, and legal institutions may be consuming the ecology that supports it. Material welfare and
environmental welfare may be radically incompatible or, even more provocatively, require an entirely new set of legal
institutions based on social and economic stability rather than on growth. 139
Problems of political disorganization and dysfunction frequently mentioned in this article may go beyond constraints
and reach crisis proportions. If every area of public policy presents serious problems for politics, the sum total, with
all the interactive complexities and contradictions, may reach crisis proportions and vastly exceed the problem solving
capacity of collective human action. 140 One thinks, for example, of the political deadlock over the budget deficit in the
United States and the associated gridlock of positive social policy.
Social and economic class division has always been a problem for highly developed productive systems and may be
reaching critical levels. The difficulty of maintaining high levels of production and consumption may be creating an
invidious two-class yuppy syndrome in which large numbers of people are, basically, discarded and officially declared
outside the system, the product of social and policy failure (in a policy sense relegated to economic subsistence and the
criminal justice system). Some welfare in welfare states is more equal than others; and severe inequality can disrupt the
general welfare through political and social unrest. 141
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Despite the tendency for speculation and exaggeration, I do not think it is an accident that the orderly thought processes
of policy analysis and social engineering can give way in a moment to serious anxiety about the feasibility of the whole
enterprise. System anxiety is an irreducible feature of the welfare state and a legitimate focus of serious scholarly analysis.
We seem to live in a high-strung society correspondingly subject to nervous breakdowns.
*34 13. The Theory of Empowerment and the Transfer of Useful Institutional Design from One Area of Policy to Another
I would like to work toward a summary and conclusion with a couple of examples of how the analysis of this article
has potential value in social problem solving and how politics in modern societies might support such a transfer from
one area of policy to another.
To summarize points made earlier: Legal institutions in the welfare state are oriented toward both high performance
(often economic efficiency) and social equity (the distribution of social goods). To be effective, legal institutions combine
strong central guidance with a high degree of delegation, decentralization, and even empowerment. A general theory
of empowerment would hold that we need to deliver five kinds of resources to those people we wish to become more
active: legal rights, finances, information, access to useful organizations, and political power. 142 A similar conceptual
framework holds that legal institutions deliver three kinds of essential support for productive activities: guidance about
ultimate aims, the fundamental framework for decentralized action, and a set of productive resources. 143 In conclusion,
I would like to apply these ideas to two areas of public policy: race and poverty, and public education.
First, race and poverty. Historically, society has approached these areas with negativism, destruction, and neglect, an
approach that has intensified recently because of the economic isolation of inner cities. A major problem with poverty
policy has been such policy's inability to effectuate an effective transfer of resources (e.g., delivery of resources to middle
class poverty workers). It is now becoming accepted that as a society we will pay an enormous price for failure in this
area of policy, manifested primarily in reduced competitiveness. 144 Society also is now accepting the idea, that the key
to success is a high level of active participation by the poor. The need is for empowerment, not merely welfare, though
cash is one element of empowerment.
*35 More effective legal institutions being discussed today emphasize facilitation and more effective delivery of
resources, including educational vouchers, regional business development, business/education partnerships, improved
employment training, family planning, health insurance, a full family policy (e.g., released time from employment for
child care). 145 This bundle of policies and supporting institutions is strongly oriented toward improving the capacity
and participation of individuals and families. Marian Wright Edelman, for example, proposes the idea of a national
institutional structure for child care.
In view of the problem of persistent poverty in the U.S., we should ask which elements of empowerment are most lacking
in existing policy. Conservatives often ask why job opportunities and inexpensive formal education (e.g., community
colleges) do not eliminate poverty. The most obvious answer may be the elimination or under-funding of basic programs
such as job training, child care, and health services. But we may also need a basic change in perspective. People in extreme
poverty (for example, single mothers and their children, undereducated minority men) cannot take advantage of these
opportunities because of a series of deficits: basic skills, poor health, lack of child care, deteriorated and unsafe housing,
and lack of access to networks and opportunities (implying the need for affirmative action in employment and transition
programs from prisons to employment). The social cost of persistent poverty is enormous welfare costs, loss of economic
productivity, incarceration, catastrophic illness and health costs, and urban riots to name a few. Our society probably
has not faced up to the magnitude of the investment required to empower its most devastated citizens nor comprehended
the large returns that could be realized.
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Of course, the cost would be immediate, while the returns would be delayed. On the other hand, many ingredients
of empowerment might be provided through the organization of voluntary services, for example, community action
(business partnerships, etc.) and middle class adults helping with families and schools. A well functioning family,
especially one with adequate resources, is perhaps the greatest source of human investment. 146 Poor children often have
received low levels of investment from the adults in our society; consequently, poor families need *36 their resources
supplemented (again, the basic resources of empowerment: legal rights, finances, information, access to organizations,
and political power). 147 Current policy interest in the family, family services, school readiness, community organizing,
and integrated social services may signal the birth of a new vision of poverty policy based on dynamic empowerment
rather than static subsistence. 148 We should take care not to reinvent the problems of bureaucracy in this exercise,
however. Children need regular contact with a reasonably well informed caring adult as much or more than “one stop
shopping” for social services in schools. 149
Second, consider education. Today, debate centers on three policy approaches, each of which strives to achieve a high
degree of decentralized activity on the part of teachers, parents, and students and a strong resource delivery system. 150
Instructional guidance (curriculum guides, materials, student tests, teacher training) tries to introduce the highest possible
learning objectives into the curriculum, providing valuable guidance and a sense of professionalism for the teacher, while
at the same time permitting and encouraging a high degree of activity by individual teachers and teachers in groups, as
well as an increased level of activity by students. 151 School site autonomy 152 and teacher-owned schools 153 aim to
energize the staff of schools by decentralizing authority, but they also depend on a supportive bureaucratic environment
and adequate training. Finally, consider family choice. 154 Such choice is an attempt to focus and intensify educational
effort by encouraging both competition *37 and community while reducing distracting political and bureaucratic
influences. These three approaches can be combined in different ways. 155
Similar profiles could be drawn for numerous areas of public policy such as antitrust, bankruptcy, environment,
insurance, commercial law, equal employment, international trade, human rights, etc. One quality that I especially like
about the conceptual framework is how it draws together policy, research, practice, and ethics. In the complex global
village, policy and practice are united in trying to provide an environment for productive activity. 156 Ethical questions
are naturally accommodated, because the framework is expressly normative, aiming for both aggregate welfare and
equity. The openness of the model to ethics and politics protects it from the characteristic determinism of historical
functionalism. 157 Yet policy, practice, and ethics all depend on superior data and basic theory about the performance
and interaction of different kinds of institutions. As described, law and public policy encourages and integrates most of
what its practitioners consider most important.
14. The Generic Politics of Public Policy
Some may have wondered about the political processes and structures underlying the basic propositions in this article
(primarily, the adaptation of legal institutions to problems of the welfare state). This is probably the topic for another
article; but I do not regard the basic mechanisms as much of a mystery. In their order of importance, I would cite
three fundamental historically connected forces: (1) the orientation of business toward institutions supporting trade and
prosperity, coupled with the staggering political power of business in politics; (2) the political power of the middle class
created as an integral part of welfare states; and (3) the growth of policy analysis and data gathering capacity. It seems
to me that these forces are sufficient to impose a logic of economic rationality on politics.
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Public choice theory, by dealing with trans-historical categories like majorities and minorities, purports to be relatively
independent of historical and social context. Yet almost all of the examples concern the operation of democracy in
complex economies. For example, Neil Komesar believes that the willingness of the Federalists to tolerate special interest
politics operating in complex political structures was due to their fear of *38 majoritarian excess. 158 I would suggest
that their worst fears concerned majoritarian disruptions of the economy and their fear of special interests was greatly
mollified by their confidence in the broader goals of the business community as a whole. Our problem today is to broaden
institutional frameworks beyond traditional middle class and business interests and begin recognizing the infrastracture
of culture and community which breathes life into systems of empowerment. 159
IV. CONCLUSION: THE PARADOX OF “EMPOWERMENT”
In looking back over this article, I find myself intrigued by the interplay of social context, instrumental analysis, and
social criticism. Nothing could provide a better example than the central concept of “empowerment.” In the first place,
empowerment rests on a flagrant contradiction: one is empowered to do a defined task, that is, the will of someone else,
or of a group. In the context of modern production, the basic rationale for empowerment from a system point of view
is to elicit a higher level of energy and cooperation (to make people work harder and be more compliant). Thus, the
heightened sense of activity, energy, and autonomy for the individual corresponds to an increased level of integration
into the culture of production and consumption (for example, increased psychic attachment to consumer goods and highproductivity employment). Empowerment is at once autonomy and social control, luxury and scarcity, freedom and
slavery. I think, in this respect, about the changing role of women and the women's movement. The shift from domestic
labor to paid labor, the shift from low level jobs to high level jobs, and the growing role in public life must represent
one of the most stunning possible stories of empowerment (or, as it used to be called, liberation). But the price also has
been steep: extraordinary levels of labor and effort and wrenching conflicts over how to reconcile economic roles with
reproduction and family life, for example.
The same pattern exists at the level of the system. The astonishing productivity of the modern world economy, the
intensity, complexity, and sheer energy of all the coordinated activity, is a stunning accomplishment, completely
unprecedented in the history of the world and the human race. No wonder, then, that there are questions about
sustainability. Can we continue to make more people more wealthy without *39 destroying the environment? Are we
approaching some ominous limit on how many people can be successfully integrated into the global economy? 160 Are
we reaching limits on the cognitive problem solving capacity of the system and the extent to which people's behaviors
can be shaped into high energy, productive enterprises?
Thus, far from an unambiguous triumph of human progress, empowerment, and the entire system of law and public
policy, is an unfolding story full of drama and surprise. The most interesting question to me is whether the experience of
increased autonomy will itself become autonomous, leading people to push the system in the direction of greater leisure
and full human satisfaction. 161 Should that occur, perhaps we will have created a new kind of public policy and law.

Footnotes
a

Voss-Bascom Professor of Law and Professor, The Robert M. La Follette Institute of Public Affairs, University of Wisconsin
at Madison.
This paper originated most visibly in a course I created for Gunther Teubner in the Law Division of the European University
Institute (EUI) in Florence, Italy, in late 1985. Papers delivered at two conferences bear ancestral similarities (see infra note
105). Designing course materials and co-teaching a seminar on the welfare state with Joel Rogers also was an important
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influence, as was an earlier exercise in co-designing course materials in Constitutional Law with Neil Komesar. Also important
were ongoing research and interactions with my colleagues in the Law School, in educational policy (principally the Center
for Policy Research in Education, CPRE) and at the La Follette Institute of Public Affairs, where I teach the course in law
and public policy.
Thanks to Bill Sarvay for valuable research assistance, Lisa Armstrong for superb technical support, and Alice Honeywell
for editing.
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